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This article advances the view that constitutional 
doctrine now requires schools to provide instruction in the native 
tongue of non-English-speaking children until they have learned 
English. It will be argued that equality of educational opportunity, 
and hence equal protection, does not exist when the instruction 
provided by the state is inconprehensible to identifiable groups of 
children, and that to compel attendance under these conditions is a 
deprivation of liberty without due process of law. Before these two 
constitutional issues are dealt with in Parts a and 5, the factual 
and legal background of the problem is discussed in Part 1, and the 
statutory and state constitutional provisions lending support for 
affirmative judicial action are reviewed in Parts 2 and 3. 
(Author/KH) 
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Decisions in the field of education have frequently paced the 
expansion of judicial protection for human rights through this century. 
^ The rights of blacks under the equal protection clause, for example, had 

long been governed by an 1896 case concerning segregated public 
C3 transportation. In that case the Supreme Court rejected the proposition 

Li-I that "the enforced separation of the two races stamps the colored race 

with a badge of inferiority/'^ and declined to rule that de jure segregation 
denied equal protection of the law. Cases broadening the concept of equal 
educational opportunity reversed this failure to recognize social and 
economic realities in equal protection decisions.^ In addition, application 
of the due process clause has grown increasingly sensitive to societal 
barriers confronting the individual, and here too the Court has paid 
special attention to the impact of educational institutions on children.* 
As ea'-ly as 1923, it struck down a restriction on the teaching of modern 
foreign languages as an infringement of the liberty "to acquire useful 
knowledge."* The Court's sensitivity to social conditions in the 
schoolhouse has been followed and reinforced by concern over the 
consequences of state activities for disadvantaged citizens in other areas.^ 



•As this Article went to press, the appellate decision in the Ijiu y. ^/ichofscusc— 
di^x•us^«J at pp. 58-60 m/h>— was reversed by the Supreme Court and the case was 
remanded for the fashioning of appropriate relief. 42 U.S.L.W. 4165 (U.S. Jan. 22, 1974). 
The Court relied solely on the statutory grounds discussed at pp. 62 63 mfm. and it gave 
no indication of what remedy is required or how it is lo be enfi)rced--by termination of 
fundmg or otherwise. 

**Trial Attorney, Kqual Employment Opportunity Commission— Regional 
Litigation Center in San Francisco; A.B. RadclilTe College. 1969; J.D. Harvard Law 
^IT Schiml. 1973. 

>«J 'Lhu v. Nichols, 483 F.2d 805, 806 (9ih Cir. 1973) (Hufstedler. J., dissenting from 

denial of rehearing en banc). 
I 'Plessy V. Ferguson, 163 U.S. 537, 551 (18%). 

nJ 'Sec. e.g.. Brown v. Board of Educ, 347 U.S. 483 (1954) (racially separate sch<H)ls 

|i are mherently unequal); McLaurin v. Oklahoma State Regents. 339 U.S. 637 (1950) 

(required separation by race within cla.ssroom. library, and cafeteria s impcimi&sible). 

*Sec Wisconsin v. Yoder, 406 U.S. 205 (1972) (religion); Tinker v. Dc3i Moines Indep. 
Community School Dist., 393 U.S. 503 (1969) (speech); Pierce v. Society of Sisters. 268 
U.S. 510 (1925) (liberty to direct the upbringing and education of children). 
'Meyer v. Nebraska. 262 U.S. 390, 399 (1923); set p. 88 mfra. 
\Sce, e.g., Boddie v Connecticut. 401 U.S. 371 (1971) (due process requires waiving 
g j^^" indigent plainliflTs seeking divorce); Miranda v. Arizona. 384 U.S. 436 (1966) 
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This Article will advance the view that as a result of these 
developments constitutional doctrine now requires schools to provide 
instruction in the native tongue of non-English speaking children until 
they have learned English. It will be argued that equality of educational 
opportunity — and hence equal protection — does not exist when the 
instruction provided by the state is incomprehensible to identifiable 
groups of children, and that to compel attendance under these conditions 
IS a deprivation of liberty without due process of law. Before these two 
constitutional issues are dealt with in Parts IV and V, the factual and 
legal background of the problem will be discussed in Part I, and the 
statutory and state constitutional provisions lending support for 
affirmative judicial action will be reviewed in Parts II and Hi. 



I. FACTUAL AND LEGAL BACKGROUND 
A. The Consequences of English-only Education 

Over five million school-age children in this country come from 
non-English speaking homes.' Yet according to the Unilea States Office 
of Education, only 1 1 2,000 (2.2 percent) of them are receiving assistance 
in learning English through bilingual programs/ The rest are thrust into 



<a person held in custody must be effeclively advised of the privilege against self- 
incrimination); Griffin v. Illinois. 351 U.S. 12 (1956) (equal protection requires waiving 
fee for trial transcript necessary to appeal). But .w United States v. Kras. 409 U.S. 434 
(1973) (bankruptcy fee provisions deny indigents neither due process nor equal protection). 
'OOice of Education. U.S. Dep^t of HEW. Draft: Five Year Plan 1972-77: Bilingual 

Education Programs. App. B, Aug. 24, 1971. See aiso Wall St. J., Dec. 15. 1972. at I. 

col. 1. 

•Only 217 bilingual projects were funded for fiscal year 1972 under Title VII of the 
Elementary and Secondary Education Act of 1965 (ESEA). 20 U.S.C. §§ 880b— 880b-4 
(1970). as amended. 20 U.S.C.A. §§ 880b-l. 880b-3a. 880b4 (Pocket Part 1973). They 
reached about one out of every forty pupils needing such instruction and meeting the 
legislative criteria. OfTice of Education, U.S. Dep't of HEW. ESEA Title VII Project 
Summary, at 1. Sept 1972 (by state and project location, giving 1972 grant award and 
cumulative total) (unpublished report, made available by Margaret Van Nacrsson. 
Program OfTicer. Division of Bilingual Education. U.S. Oflice of Education). Title VI! 
grants to kxral schcwl systems amounted to $33 I million in 1972 and the cumulative 
funding from 1969 through 1972 was $86.3 million. Twenty-nine states and four terntories 
conduct bilingual clavses under the aegis of Title VII. id. passim. 

Despite the apparent generosity of legislative appropriations, it should be noted that 
most bilingual instruction is oHcred in small, scattered pilot programs. In three states — 
Arizona. Colorado, and New Mexico — less than one percent of the Mexican-American 
student population participate in bilingual programs: in neighboring California and Texas, 
the figures are 1.7 percent and 5.0 percen' respectively. U.S. Comm'n on Civil Rights. The 
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classrooms whi;re they cannot absorb the lessons or assimilate the most 
basic of skills.* 

That noTi-English speaking children cannot derive educational 
benefits fron^ incomprehensible instruction is apparent from the 
statistical results of a study made in the Southwest. Almost 16 percent 
of the Mexic- in- American pupils surveyed repeated first grade in 1969. 
The same strdy revealed that only 6 perceni of Anglo students and 8.9 
percent of ^'acks rripeated this grade. Grade repetition figures for fourth 
grade were 3.4 percent for Mexican-Americans, 1.6 percent for Anglos, 
and 1.8 percent for blacks.'^ Predictably, a much greater proportion of 
Chicano pupils vere two or more years overage for their grades than 
were Anglos or blacks. Of the total number of Chicanos, 3.5 percent were 
overage in first grade, 6.9 percent in fourth, 9.4 percent in eighth, and 
5.5 percent in twelfth. The comparable fi£,urcs for black students were 
1.2 percent in the first grade, 1.8 percent in fourth, 2.1 percent in eighth, 
and 4.4 percent in twelfth; and for Anglo students the statistics were 0.8 
percent in first grade, 1.0 percent in fourth, 1.2 percent in eighth, and 
1.4 percent in twelfth/* Dropout rates demonstrate that public schools 



Excluded Student. REPORT III. MEXICAN AMERICAN EDUCATION STUDY 22 
(May 1972) [hereinafter cited as REPORT III] Some money from Title I (ESEAX 20 
U.S.C § 24la (1970). as amended, 20 U.S.C.A. § 241a (Pocket Part 1973). state 
appropriations, and the Bureau of Indian Affairs also reaches bilingual programs. 
Telephone interview with Ronald Hall. Specialist in the Dcp*t of Compensatory Education. 
OfTiceof Education. U.S. DcpU of HEW. Jan. 4, 197^ However, as a result of decentralized 
decision-making, the United States Office of Education has no overall data on the amount 
of funding from these sources. The one exception is Titlr I funding of projects for migrant 
children since that program is administered from Washington. D.C. For an overview and 
evaluation of the Title I Migrant Program with a suggested statute for reform, see 
Con.ment. Strengthening the Title I Mignmt Education Program, 10 HARV. J. LEGIS. 
41 (1972) Although $1.6 billion in Title I appropriations go to over 14.000 school districts 
each year. Title I officials concede that the "true** bilingual projects are funded under Title 
VII. Title I funds either supplement Title VII projects or facilitate programsof lesser scope. 
Telephone interview with Ronald Hall, supra. 

^Despite legislative encouragement of programs for non-English speaking students, 
a recent survey by the United States Commission on Civil Rights showed that 
unenlightened attitudes persist among school officials in the Southwest. REPORT III. 
.^upm noie 8. It provided evidence, for example, that the use of Spanish in class or on school 
premise*, ts substantially discouraged and sometimes officially prohibited. Id. at 14-16. Sec 
ah(y Kobrick. A Model Act Providing for Transitional Bilingual Education Programs in 
Public Schixyls, 9 HARV. J. LEGIS. 260, 264 (1972) (hereinafter cited as Kobrick] As 
recently as October of 1970. a Te;as high school teacher was indicted for conducting his 
class in Spanish. REPORT III. iupra note 8. 9t 82. Most districts rely on less stringent 
means to enforce •*No-Spanish*' rules. Id at 18. 

'*U.S. Common on Civil Rights. The UnTintshed Education, REPORT II. MEXICAN 
AMERICAN EDUCATION STUDY 35 (Oct. 1971). 

•7J. at 37. 
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have less holding nower for Chicanes lhan for the other *'vo groups. Of 
all Mexican-American pupils, 9 percent dropped out by eighth grade, 
and 40 percent by f.velfth grade; the figures for blacks were 1.5 percent 
and 33 percent respectively," Similar patterns exist for non-English 
speaking ethnic groups outside the Southwest/* 

These \ roblems of poor performance and non-attendance^^ are not 
attributable solely to the language barrier, but there is an 
interrelationship between that hurdle and other disadvantages faced by 
non-English speaking children. A uniform characteristic of such 
children **self-derogation," and its correlation with low school 
achievement makes it difficult to distinguish between ca: ses and effects/' 
The conventional wirxlom has been summed up as follows: 

Growing up in a family that has inherited the cycles of 
poverty, living in an environment that includes failure, 
being rejected by society, and being confronted with his 



"Id at n. 

'*In New York City, 170.000 SpanUh-speaking children— predominantly Puerto 
Rican— attend public schools. Nine out of ten possess reading skills well below their grade 
level, and si/ out of ten who enter high school drop out before graduation. Yet only 4.0(X) 
currently participate in hihngual programs. Wall St. J.. Dec. 15. 1972. at 1. col. 1. See 
uIm^ i^Iaintiffs' Memorandum of Law in Oppt^sition to Defendants' Motion to Dismivs at 
2. Aspira. Inc. v Board of Educ. No. 72 Cn 4002 MEF (S.D.N. Y.. filed Sept. 20. 1*^72). 
nnytion to dismiss dented, 58 F.R.D. 62 (S.D.N. Y. 1973). Other estimates of the number 
of Puerto Rican children in New York Cuy public schools are larger. F-t CAample. 
Kobrick estimated the number at 250.000. Kobrick. supra note 9, at 2ol. 

Similar statistics obtain for San Francisco's Chmese«speaicing population. Lau v. 
Nichols. Civil No. C-70, 627 l.HB (N.D. Cal . May 26. 1970). afTd 483 F.2d 791 (9th 
Cir ), reheanhvt cn djtnc denitd, 48^ F.2d 805. Lert granied. ^3 S. Ct. 2786 (1973). 
Althougn a l*>69 .urvey by sch(X>l oftlcials estimated that 2,856 Chmese-ipeakmg pupils 
needed ^|Hvlat instruction in L'nglish. defendants admitted that (\»o*thtrdsof them did not 
receive it. The olherv— suppi)*kcdly getting **bilinguar instruction — either received 
"Hnghsh as a Second l anguage" instruction, see pp 56-57 mfn. or instructum by 
un'ra'..ed classrcwm teachers, parents, or Volunteers for an hour a day. Plaintiff.' 
Memv»randum of Law in Supp\)rl of a Preliminary Injunction at 3. 15, Lau v. Nichols, 
Civil No. C.70, 627 LHK (N.D. Cal.. May 26, 1970) 

For an article on ?!! phases of Indian education, sec R«)scnfelt. Indian Schcx^l and 
Community Contro/. 25 STAN. L. RFV 489 (N73) (hereinafter c ted as RostiifeitJ, 

'*lt IS important «o reali/e that thousands of non-English spe/king youngsters never 
attend school The figures are extremely difficult to collect f)i>nf -to-dcxir canvavsing M 
individual households is necevsary. and this methcxi 1.4 feasible ()nl> for small samples In 
one .^uch survey it wa\ discovered l*.al sixty-five percent i>f ihc Spanish-speaking children 
in a len-bl(x:k area of Eioston had never even re fjis^ercil Kobnck. ujprj note 9. ai 26i. 
The situation is partu ularly ^rious m areas with large numbers of migrant work'jrs. where 
l(x;al schiK)! ofTicials, parents, and employers have an inlere*»l in putting children u» work. 
The Title I Migrant Education Progran* has allevialtd some problem- 5tv note K su^yfa 

"T Carter. MEXICAN AMERICANS IN SCfKXJl A HISTORY OF 
EDLCAI IONAL NEGLECT 53 (1970) [hereinafter cited as Carler|. 
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own inadequacies in the school — in other words, possessing 
all the "bad things** of our society— the disadvantaged 
pup)! learns to look upon himself with conlempt. 
Furthermore, his negative attitude of himself is continually 
reinforced.'* 

The language barrier in school is one strong reinforcing elenv.nt, for 
•*[i]f ... the all-powerful school . . . rejects the mother-tongi.<? of an 
entire group of children, it can be expected to affect seriously and 
adversely those children's concept of their parents, their homes, and of 
themselves.''*' 

•^Bilingual** education programs are a response to this dismal 
record. In this approach, a child who speaks Uttle or no English starts 
learning in the language he knows best. Instruction in English gradually 
increases until the child masters both languages. '' 

I Vie r;!tionale of bilingual education is threefold. lis minimum 
contribution is ensuring that the children learn the subject matter being 
taught. More importantly, it facilitates the teaching of English so that 
instruction may ultimately proceed in that language. Linguistic 
anthropologists have known for many years that children reared in one 
linguistic environment who learn to read in their native tongue first 
subsequently do better work in a second language than tho^e who musi 
cope with it immediately upon entering school.** Finally, bilingual 
teaching is considered by educational theorists as **a means toward the 
development of a harmonious and positive self-image.**^ It thus helps 
to preserve the children's sen e of self-worth and prevent destruction 
of their interest in schooling ai the outset. 

It is important tt) emphasize the inadequacy of the most frequently 
posed aUernative to bilingual education: English as a Second Language 
(ESL). ESL relies on instruction in English for all but a few hours pe. 
week and is ineffective because it fails to utilize abihty or conceptual 



•7(/. at 54. quoting K. Johnson. TEACHING THE CULTURALLY 
DISADVANTAGED PUPIL (1966) 

''Heanngs on S. 428 Before the Special Suhcomm. on Bilingual Education t.-fthe 
Scfive Comm. of Utkirand Public Welfare. 90th Cong.. M Ses^ . at 52 ( 1967) (statement 
of A. Bruce Gaarder) (hereinafter cited as Bilingual Hemngs] 

'*This definitton is adapted from an article in the Wall Stieci Journal. l>ec. 15. 1972» 
at 1. col 1. 

'*5ee generally testimony of A. Bruce Gaarder. Chief. Mtxlern Foreign Language 
Section. United States OfTice of Education, in Bilinguat Hearings, supra note P, at 46-59. 

'•John. Morn-*r. Sl SckoIov. American Voices, 4 THE CENTl-R FORUM .1 (1969) 
(published b> Center foi Ur >an Education, a Regional Education Lab of the OfTicc of 
FUlu«ation). SeeaJsi) Kobrick. supra note 9. 
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o« vdopment in a native language.^' it is nonetheless attracvive to schc^o! 
administrators because it requires little change in curricula and less 
teacher-training than is needed for bilingual teaching. Stated differf^ntly, 
ESL programs are less '•fTecti e for non-English speaking children, but 
i^heaper and easi to develop. Furthermore, the consensus of linguistic 
specialists is that a secon^^I language should l^e learned in the same 
sequence as the first one: hearing, understanding, and speaking first; then 
reading and writing." Some ESL orograms therefore actually exacerbate 
the students' problems. The *.>gical sequence of assimuating the 
childr*' ^*s own tongue is disrupted — since most ESL curricula 
practically exclude native languages — and at the same time the children 
are thrust into the English .sequence without ever as;similating //5 earlier 
stages. 1 he most pernicious efiect is that they are often illiterate in K)th 
languages.'^ 

While other compensatory educational programs have been 
criticized in such studies as the Coleman Report," there is little dissent 
Uum the proposition that bilingual programs work and that participating 
students lean more effectively than those in English-oniy classes." 

Disregard for the affirmative role that bilingualism can play in 
learning is ironic ;n light of the country's otherwise grand commitment 
to foreign language instruction.^* It is uivonsistent to devote U) much 
attention to developing the language skills of English-speaking students 
while dismissing the native competence cf non-English speaking 
children. 

riiC policies in fi vor of bilingual education are clear. Over the oast 
decade they have been recoeri/ed in cugeni legislative and 
administrative pronouncements/' and they are now being called to lh»: 
attention of courts. 

"r!Sl. ihcrcfDre fajls to lap an exi .ring cducaliuna! resDurcv liducat(>rs "have come 
ti) agree that the bcM rnet'mih. c%peci illy for ih^ initial slagc^ of a child's learning. \s his 
dominant language '' T. Anderswin & M. Boyer. 1 B! LINGUAL SCH(X)t.lNG IN THK 
LSI I HI) srATKS 44 (1970) (hv-reinaHer cited as Andeisuin & H<i)er». 

*'Kohnck. supm note 9. at 266 

^'Scv Bthn^ual Heanm^s supr4 note 17. at 54--55 (siatenient of A Bruce oaiirder) 
Scv ji\o Andersv. A Ho>fr. supt:* note 21. at 3 

Coleman. c7 j/. LQLAI.II V ()} V.DVCW V'SM. OP^^OR I L'Ni I Y (1^66) 

'While teachers in previous eri?s iften vieued bilinguaiiMH as a "source of niciilal 
confusion." Carter, \uprj note IS. at 51. this notion has hoen effecviNely repudiated b) a 
number of recent studies One of them, with careful controls f ir sivtiKuItural factr's. 
found lha» "bilinguals perform sipniric;:n:iy letter than monolmguals on biAh verbal and 
non-verbal inidhgence tests SeveidI explanations arc suggested ai» to why b linguals have 
the general intjileciual advantage It is argued that they have a language avset. are more 
facile at concept formation. 9nd have a greater mcntai flexibility." Peal & Lampert. T/i^ 
RciMum of Shhn^u;thsm to ln:dhgcncit, 76 PSVC'HOLOOICAL MONOGRAPHS 
liLSLRAL AM) APPLIKn I (1%:) 

'^Htim^uji Hcunn^i:\ \upni note 17. . . 54 (sta»emenl of A Pruce Gaarder) 
Ncv pp f"* M infrj 
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B Recent Case Law 

Both the recognition of language ability as a basis of discrimination 
and the use of bilingual instruction as a remedy appear to be accepted. 
In Untied States v Texa^^ a federal district court found that **U is 
largely" the •ethnically-linked trait:.'' of •*cultural incompatibilities" and 
'*Eri;lish language deficiencies" — **albeit combined with other factors 
such as poverty, malnutritior* and the effects of past educational 
deprivation — which account for the identifiability of Mexican-American 
students as 3 group . . ."^ To remedy the unequal treatment of this 
group, the court ordered an extensive and detailed plan incluuing 
bilingual instruction/^ 

Wliat remains unsettled is whether courts will grant this relief 
where the state has provided such a group with the same instruction 
other children receive but the results d^xt unequal Two recent cases on 
this question have reached :)pposite conclusions. 

The plaintiffs in U\u k Nicho/s^' were Chinese-speaking children 
attending public school in San Francisco. Seeking injunctive and 
declaratory relief against school and city officials, they alleged*^ that the 
failure to provide bilingual instnif;Mon to all non-English speaking 
children who needed it violated their rights to an education and to equal 
education; ] opportunity under the equal protection, due process, and 
"unenumerau'd rights" provisions of the Federal Constitution and under 
the Califoinia constitution's provision for i? system of common schools," 
They also claimed statutory rights under Title VI of tl<e 1964 Civil 
Rights Act^ and under the California Education Code. A federal district 
court in northern California sympathized with the plaintitTs, but 
concluded that they were entitled only to ''the same education made 
available on the same terms and conditions to the other , . . .itudents 
in the San Francisco Unified School District/*" 



'•.U2 F Supp ^4 (K Tex. 1^71). atrd 466 F.2d $1« (5th Cir. 1^72>. 
*'.U2 F. Supp at 26 

**/</ at 2M-38 rht. diwrimmalory impact of a uniform language reqmicment vkas aKo 
recogm/cd \n Yu Ci»ng Fng 1 rmuiad. 27! L.S. 500U^>26), m uhich the Supreme Court 
Niruck -J* wn a Philippine statute requiring all account h<H^k\ be kept in r.ngli\h, Spanish, 
or a ItKiil dialect It found that the pr'iviMon discriminatet^ again\i ChincM; huMiiewneii. 
iJ at 52 M 

"I.au \ Nichoiv Civil No C /O, 627 I.IIH(N D Cal . Ma> 26. 1^70), .t/Vd. 48 ^ F 2d 
7*M (^th Cir ). rchc;inngcn hutK dcniett M F 2d 805. cert ^*rant'\l'i'<S Ct 2786 (1^73) 
■'Complaint, l.au v Nicholv C\\\\ C.70. 627 l.HH (N D Cal , May 26, N70). 
"CAl 'F CONSI. art IX. § 5. 

'*42 L S C 2000d- 20OOa-4 (1^70) For a more detailed discussion of the statute, 
>ee pp 62 6^ 'fif'rt 

"Order, l.au s Nichols, Cisil Nt> C-7a 62/ l,HH (N I) Cal . Ma> 26, N70) 
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On appeal, the plaintifTs emphasised their equal protection claim, 
but the Ninth Circuit panel, in an opinion written by Judge Trask, 
affirmed the district court \s dismissal of the complaint.'* The court first 
distinguished Brown v Board of Education^^ and its progeny as cases 
concerning illegitimate ••affirmative state action** and •^dc jure 
discriminalion."** It therefore rejected the argument that ftv^iv/? applied 
to a claim that *'the school has an affirmative duty to provide [the 
disadvantaged student] special assistance to overcome his disabilities, 
whatever the origin of those disabilities may be."** The opinion then 
noted cases in which intentional discrimination had been effected 
through apparently neutral policies** and found no "such discriminatory 
acttons" in the case ai hand.** Nor did the court find a third se: of 
decisions, dealing with state activities which '^perpetuated the ill effects 
of past de jure segregation,"" to be relevant. Judge Trask then stated 
what he saw as the underlying problem with the claim: 

Every student brings to the starting line of his educational 
career different advantages and disau antages caused in 
part by social, economic and cultural background, created 
arid continued completely apart from any contribution by 
the school system. That some of these may be impediments 
which can be overcome does not amount to a "denial" by 
the Board of educational opportunities within the meaning 
of the Fourteenth Amendment should the Board fail to give 
:hem special attention, this even though ihey are 
characteristic of a particular ethnic group.** 

The court recognized that **special attention" to the economic 
circumstance's of indigent criminal defendants was required to ensure 
their access to the judicial systeni;** but it distinguished the case at hand 
on the basis that "the State's use of English as the language of instruction 



•♦483 r 2d m (9ih Cir ), rchcann^ en banc denied. 483 K 2d 805. vW. granted, 93 
S. Cl. 2786 (1973). 

•'347 L' S. 483 (1954). 
•'48 > F.2d at 794 
''id 

**id at 795 96. aling. intct j/u. Lisnen^N v Corpiu C hristi Indcp. Schtv.il Dm . MA 

Y Supp 59^ (S l> \€\ 1970). jtVd in part. nuxJiftcd m pjrt. jnd remanded. 467 \ 2d 
142 (Mh Cir 1972). cert dewed. 9.< S Ct V)52 (|973) 

•'48 ^ F 2d at 796 

* id M 79'^, citifii:, inter aha. (iasum C i> \ lintcd M4is-\. 395 L S 285 ( 1969). ( ^uinn 

V I Hired States. 2^8 I." S 347 ( 19|5) /J a I 7^6 

•'48 \ V 2d at 797 

^*id M'^'^^.utm^.mtc'f .du.Wd^a \ Chwji^o.MHl S h^7l). cinlVm w llliniMN. 
r S 12 <1956) 
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in its schools is intimately and prrperly related lo the educational and 
socializing purposes for which public schools were established/' while 
"the ability of a convict to pay a fiiic or a fet imposed by the state, or 
to pay a lawyer, has ao relationship to the purposes for which the 
criminal judicial system exists,*"*' Finally, Judge Trask felt that the 
determination of the need for a program of remedial language instruction 
was of such a complex nature and required such policy judgements that 
judicial deference was in order,** 

In dissent, Judge Hill declared that he would recogni/e a denial of 
equal educational opportunity and "remand the case to the i .1 court 
for the taking of further evidence on defendants' justification, if any, for 
their failure to provide the bilingual teaching which plaintiffs seek.***^ 
Arguing that the equal protection clause did apply to the deprivation 
at issue, he stated that "the essence of education is communication" and 
thai "when [a small child) cannot understand the language employed 
in ihe school, he cannot be said to have an educational opportunity in 
any sense."** Because the plaintiffs sought bilingual instruction only in 
ordei to learn English, he characterized the majority's assertion that 
English-language instruction was reasonable as a "straw man,"*** Noting 
that the effected classification of an ethnic minority was suspect and 
'•presumptively illegal,""' Judge Hill stressed that 

[()]no can deal with an apparently neutral and non- 
discriminatory statute or scheme which is applied or 
enforced without any intent to discriminate (or eveii 
without knowledge that the effect is a discriminatory one) 
and slill run afoul of the Equal Protection Clause if illegal 
discrimination in fact r^ults/' 

Turning lo the burden of justification placed on the state, he said that 
the "shov ing would necessarily be required to be persuasive in the 
extreme."'' The dissent concluded with a rebuttal of the view tiiat state 
action causing the language deficiency was necessary to support the 
claim, and an assertion that "[tjo ascribe some fault to a grade school 
'-'hild because of his Mailing to learn the English language' seems both 
callous and uiaccuraie."'^ 
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The other major bilingual case to date, Sema k Portalcs Municipal 
Schools,^ wdks brought on behalf of Spanish-speaking children in a New 
Mexico school district The factn in Scma indicated that school officials 
had made sij^nificant commitmeuts to compensatory and bilingual 
instruction— more extensive than tha-t of the Lau defendants." Yet 
unlike the Ninth Circuit, the district court in Scma found that the 
Spanish-speaking plaintiffs did ''not in fact have equal educational 
opportunity and that a violation of the^r constitutional right to equal 
protection exists."'* The court based iis holding on evidence of 
disproportionately low I.Q. scores and general performance in the one 
school in the system composed primarily of Spanish-surnamed pupils," 
and on "testimony of educational experts regard ng the negative impact 
upon Spanish-surnamed children when they are placed in a school 
atmosphere which does not ade^^uately reflect the educational needs of 
this minority,"'* "State action" was found in "[t]he promulgation and 
institution of a program . . . which ignores the needs of minority 
students." 

Both the seriousness of th ; need for bilingual education and the 
current judicial division over the constitutionality of English-only 
instruction suggest that the issues should be analyzed further,*^ Before 
proceeding /.) this analysis, however, it is important to note the statutory 
and state constitutional provisions from which the judicial branch may 
draw guidance. 



**35! F. Supp. 1279 (D.N,M. 1972), 
''Id at 1281. 
"^Id at 1282. 
' Id at 1281-82. 
''/d at 1282. 

at 1283. Support for this proposition was found in the Tenth Circuit's opinion 
m Kcyc> v. School Dist. No. 1 , 415 F.2d 990. 1004 ( 1971 ), nnxfi/M. 93 S. Ct. 2686 (1971). 
although Scma\ explanation of the relevance of Kcycs is questionable. In the course of 
arguing that neither an imbalance in assignment nor the fact of segregation j^it ve 
ncccssanly results in low scholastic achievement, the Tenth Circuit stated that even a 
completely integrated setting does not rev)lvc the problem if the sch(H)ling is not directed 
to the spcciali/ed needs of children coming from low v(KK)-cconomic and minority racial 0 
and ethnic backgrounds. 445 F.2d at 1004 The court did not say that a curriculum *'not 
tailored to their educational and mkisl] needs," 351 F. Supp. at 1282. quoting F.2d 
at 1004, was a violation of the equal protection clause. 

**In addition to the imminence of a Supreme Court decision in Lau as this Article 
goes to press, a class action which would extend the Scma result to New Yort Ciiy's Puerto 
Rican students is also pending. Asp'ra, Inc v. Board of Educ , No. 72 Civ. 4002 MKF, 
(S I) N Y., filed Sept 20, 1972), motion (odtsm*^s denied. 58 F.R.D. 62 (S.D N Y 1973). 
A bilingual claim was made in Morales v. Shannon, 41 U S L W. 2451 (W.D. Tex., Feb 
1.^, !973), but the court simply followed L^u without elaboration. 
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IL STATUTORY 3ASES FOR UILINGUAL 
EDUCATION CLAIMS 

There are two ways in which courts can employ the relevant federal 
and state statutes: first, as bases for finding nghts and duties established 
by the legislature, and second, as legislative interpretation of the 
Constitution's demands. 

A. Statutory Construction 

Two federal statutes are of principal importance in this area. The 
first is Title VII of the Elementary and Secondary Education Act of 1965 
(ESEA)/* This act gives financial assistance to local educational agencies 
to develop bilingual curricula, programs designed to ramiliarize students 
with their history and culture, and plans for closer cooperation between 
school and home." The implementing provisions of the ESEA depend 
upon voluntary action by <^tate governments/* however; and unless a 
state legislature requires aa • fHcial to apply for these funds, litigants 
cannot rely on this statute. 

The second federal provision of significance is Title VI of the Civil 
Rights Act of 1964.** In broad terms, it proscribes discrimination in 
federally-assisted programs and activities, and the Department of 
Health, Education, and Welfare (HEW) has issued detailed regulations 
to implement this mandate.**^ Under these provisions, no school system 
administering a federally-funded program may employ criteria or 
methods of administration which have the e/Uct of defeating the 
objectives of the program with respect to individuals of a particular 
national origin.** In 1970, HEW issued a memorandum applymg this 

**20 U.S.C §§ 880b— 880b-5 (1970)» as amended, 20 U.S C,A. §§ 880b I. 880U3a» 
880b-4, 880b*5 (Pocket Part 1973). This Act wai ihc subject of extensive legislative 
hearings. Biiingual Hearings, supn note 17. 

"Some monies for bihngual programs have also been alUxrated through Title I of the 
ESEA— the general provision for compensatory education. 20 U.S.C. § 2'^1a (1970), an 
dmended. 20 U.S.C.A. § 24 la « Pocket Pan 1973). 

**Appropriatiops are authorized for federal matching of s'ate funds for spectFud types 
of programs if proper application :s ma(^e Id the Commissioner of Education, The 
Commivsioner may also give funds to the Secretary of the Interior fv>r bilingual education 
for Indian ch!idren. See 20 U.S.C §§ 880b.l-^880b.4 (1970). as amended, 20 U.S.C.A. 
§§ 8806-1. 880b-3a. 830b-* (Pocket Part 1973). 

PlaintifTs in the Asptra cas^ expressly disclaimed a nght to re<'eive federal funds. 
Memorandum of 1j»w in Opposition to Defendants' Motion to Di?.mist at P. Aspira, Inn 
V Board of Educ, No. 72 Civ. 4002 MEF» (S.D.N, Y.. filed Sepi. 20» 1972). motion io 
dtsmiss denied, 58 T.R D H (S.D.N. Y. 1973). 

**42 U.S.C. §§ 2000d-2000d-4 (1970). 

•'45 CFR Ft. 80 (1972) 

-45 C.F.R. § 80.3(b)(2) (1972). 
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standard to the problem of providing equal educational opportunity for 
national-origin minority grcup children deficient in English language 
skills.*' The memoranduni directed: (1) that afTirmative steps be taken 
by state schools to include such children in normal educational 
processes; (2) that no classification of such children aii mentally retarded, 
nor any exclusion of them from college preparatory courses, be effected 
on any basis directly related to language skills; (3) that remedial 
••irac) ing" of such children be permitted on a temporary basis only; and 
(4) hat, where necessary, notices be issued to their parents in the parents' 
native language. This legislatively based mandate may make it 
unneces^ry to reach constitutional questions where special language 
instruction for a national-origin minority group is denied in a federally- 
assisted educational institution. 

The Act provides that **[c]ompliance with any requirement 
adopted" to carry out Title VI '^may be effected'* by termination of 
funding or other means authorized by law, provided that an attempt to 
secure voluntary compliance is made first." In the recent case of Adams 
V, Richardson,*^ the Court of Appeals for the District of Columbia 
Circuit held that such an attempt does not relieve HEW of responsibility 
to enforce the statute if voluntary acqu.^cence is not forthcoming, and 
*'(a] consistent failure to do so is a dereliction of duty reviewable in the 
courts.*"'* This decision therefore allows private litigants to enforce Title 
VI and regulations thereunder by suing the Department; previous 
attempts to sue HEW or the offending school districts have met only 
limited success.'^ 



•'35 Fed. Reg 11595 (1970). 
••42 U.S.C 5 2000d-l (1970). 

'*480 F.2d 1 1 59 (D.C. Cir. 1973) (en banc), modifying in part and afTg per curiam 
351 F. Supp. 636 (D.D.C 1972) a/7c/356 F Supp. 92 (D.O.C 1973). 

**480 F.2d at 1 163. Distinguishing this case from decisions on prosecutorial discretion^ 
the court stated. •^It is one thing to say the Justice Department lacks the resources neces niry 
to liKate and prosecute every civil rights violator; it is quite another to say HEW may 
afTirmatively continue to channel federal funds to defaulting schools." Id. at 1 162. 

'Prior to Adams, it had been held that private litigants might challenge the decision 
of HEW to continue or terminate fundings but only when a decision had been made 
following a hearing. Compare Hxcks v. Weaver. 302 F. Supp. 619, 620-21 (E.D. La. 1969) 
(HUD public housing case allowing private challenge to agency action), with Taylor v. 
Cohen. 405 F2d 277, 281 {4th Cir. 1968), and Linker v. Unified School Dist. No. 259, 
344 F. Supp. 1 187, 1201-02 (D. Kan. 1972) (HEW educational funding cases refusing to 
allow white plaintifTs to interrupt agency neguliitions with school board). Ti^/orand 
Lmker may be distinguished from Adams and Htcks as attemots to impede agency 
enforcement of anti*discnmination provisions, as opposed to attempts to compel agency 
enforcement of such provisions. 

Several cases support the proposition that private litigants have standing as **third 
party beneficiaries" to sue the recipients of HEW funding. E.g., Lemon v Bovsier Parish 
School Bd.. 240 F. Supp. 709, 713-15 (W D. U ), motion for rehearing denied, 240 F 
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In addition to federal statutes* there is a wealth of material in every 
state code on state obligations with respect to public education. Several 
state legislatures have initiated comprehensive programs for 
handicapped, disabled, mentally disturbed, or otherwise disadvantaged 
children.'* Since 1968, eleven states have passed laws specifically 
permitting school districts to provide bilingual instruction,'^ and one 
state — Massachusetts — has required school districts to do so,'* In some 
states, moreover, statutory provisions should be viewed against the 
backdrop of affirmative obligations in the state constitutions, which are 
discussed below in Part III of this Article." 

B. Statutes As Sources of Constitutional Rights 

Since Katzenbach k Morgan* was decided in 1966, there has been 
speculation about the extent to which branches of the government other 
than the judiciary may interpret the Constitution in ways which are 
binding on, or at least highly persuasive to, the courts. In particular, 
interest has focused on whether Congress or the executive may enforce 
the equal protection clause by placing tighter restrictions on the states 
than judicial interpretations have demanded " The Morgan Court 
upheld congressional power to pass a statute intended to secure 
fourteenth amendment rights as construed by Congress. The legislation 
in question prohibited application of an English literacy requirement for 
voting to persons educated in an American school using a classroom 

Supp. 743 (1965), affd, 370 F.2d 847, 850. 851-52 (5th Cir.). cert, denied. 388 U.S. 911 
(1967); AwColcman v. Humphreys County Memorial Hosp.. 55 F.R D. 507. 510-1 1 (N.D. 
Miss. 1972). Contra. Green St. Ass'n v. Daley, 373 F.2d I, 8-9 (7th Cir.), cert, denied. 
387 U.S. 932 (1967). 

In Uu V. Nichols. 483 F.2d 791 (9th Cir ). rehearing en banc denied, 483 F.2d 805. 
cert, grants. 93 S. Ct. 2786 (1973). a private claim under Title VI was rejected because 
plamtiffs had not shown the affirmative denial a benefit. 483 F.2d at 794 n.6. The 
standing of plaintiffs to raise the issue as **third party beneficiaries** wa5 not questioned. 

''See generally S\^\t'?tf\cxd\ Clearinghouse for Exceptional Children. TRENDS IN 
STATF LEGISLATION FOR THE EDUCATION OF HANDICAPPED CHILDREN 
(1972); Abesun. Movement and Xfomentun: Government and the Education of 
Ha/idtcappr*/ Children. 30 EXCEPTIONAL CHILDREN 63 (1972); Weintraub Sl 
Abeson. Appropnate Education for All /handicapped Children. A Growing I.isue, 23 
SYRACUSE L. REV. 1037. 1051 (1972). 

''Kobnck, supra note 9, at 269 

'*MASS GEN LAWS ANN. ch. 71A (Supp. 1973). This chapter provides that 
wherever twenty or more children of limited English-speaking ability, who speak a 
common native language, reside m a l(Kal school distnct. that district must provide 
full* time bilingual programs for each such language group 

'See pp. 66-71 infra. 

'•384 U.S 64! (1966). 

'Sec, eg. Cox, The Supreme Court, I96f Term, Forenard: Constitutional 
Adjudication and the Promotion of Human Rights, 80 HARV. L. REV. 91 (1966). 
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language other than English.'* Although the majority declined to state 
whether or not the Court itself would find such application of a literacy 
requirement a denial of equal protection, the opinion suggests that courts 
should respect a legislative determination of this nature.'* 

The federal statutory provisions for bilingual education are not 
expressly intended to carry out the fourteenth amendment, but their 
enactment demonstrates Congress' determination that lack of necessary 
language instruction is a crippling problem for children of certain ethnic 
and cultural backgrounds. This finding, and the congressional and HEW 
actions pursuant thereto, may suggest that bilingual instruction is a 
sufficiently important ingredient of equal opportunity that the 
Constitution requires it." 

One commentator has suggested that if a court utilizes 
congressional and administrative actions in this manner, the '^process 
may be interpreted as the judiciary's seizing upon a legislative initiative 
which it could not, within separation-of-powers constraints, have 
compelled in spite of felt claims of right, for the purpose of thenceforth 
securing and expanding the fulfillment of such claims.**'* As one example 
of such interaction, the treatment of statutory entitlements as •^mere 
privileges" has been rejected by recent cases recognizing significant 
property interests in benefits voted by the legislature." Thus, in applying 
the due process clause in Goldberg v. Kelly*^ the Supreme Court held 
that welfare benefits could not be terminated without a prior hearing.*^ 
Legislative action such as that at issue in Go/dberg may not only create 
interests requiring due process protection but also strengthen the 
argument that a court should find the benefit to be among those 
minimum rights which the Constitution secures. At the least, judges 
should not feel politically adventuresome in declaring such interests to 
be of constitutional stature if other departments of government have 
thought it wise and practicable as a matter of po/ky to foster them.'* 

"•42 U.S.C. § I973h(c) (1970). 

■*3H4 I' S. at 652 -56. Hut %rt* ()regt>n v Milchell. 400 U S 112 (1970). 

**Scc Michclman» /n Pursuit of Constitutional Welfare Rights: One View of Rawls' 
Ihex^ry of Justice, 121 U. PA 1. RFV %2» 1013 (197)) (hereinafter cited as Welfare 
Rights] 

"Id at 1014 

Hell V HurM)ri. 402 U S 5A5. 539 (1971). Goldberg v Kcll>. 397 i; S. 254 

(1970) 

•'397 U.S 254 (1970) 
•7i/ at 264. 

"There arc at least tv%i) reasons wh> legislative and executive enactments deserve 
attention and deference from courts First, alihough the judiciar> may be charged N%ith 
a special dul> \o interpret the Constitution, all the branches have a ci>equal duty to uphold 
It. even on questions of law. the considered judgment of the other branches carries great 
intellectual- and. as a pragmatic matter, political— v^eight Second, deference should be 
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It may be argued that such reliance by the courts would deter 
legislators from acting for fear that their enactments will be mistaken 
for constitutional interpretations. The legislature is, however, always free 
to qualify its actions in order to limit their effect, and i> is not expected 
that courts will be overzealous in weaving constitutional requirements 
out of legislative and executive actions. 

III. THE RIGHT UNDER STATE CONSTITUTIONS 

In addition to the uses of statutory provisions discussed in Part II, 
other grounds for bilingual education claims — short of federal 
constitutional interpretations yet potentially supporting them — may be 
found in state constitutions. Indeed, as stated by the Supreme Court of 
New Jersey in a recent school fmancing case, "a State Constitution could 
be more demanding** than federal provisions." A stricter standard of 
equal educational opportunity could result, for example, from 
interpretation of the state's version of the equal protection clause." More 
likely, as in the New Jersey case, it would stem from a specific state 
constitutional provision for public education." Many of the state 
provisions are similarly phrased, and they may be categorized into four 
groups. 



accorded the peculiar mslilul:onal competences of the legislature and executive to analyze 
and digest a wide range of data and reach broad-based conclusions of fact not attainable 
:hrough the ordinary judtcial case«and-controvcrsy paKCss. Where those branches have 
clearly d»»i#»rmined that educational deprivation suffered by non*English speaking sch(x>l 
children as a result of language barriers is a widespread and serious threat to citi/en 
development, and have determined as a matter of fact that present state school programs 
arc inadequate in this respect, there is less need for a court to rest its own decisions on 
what might be a "possible" or "rational" system under the Constitution. 

The opinion has been expressed that taking advantage of federal assistance should 
increase a stales afTirmatue duty to ensure the protection of constitutional rights. Sec 
I'mtcd States v Texas, 330 F. Supp. 235. 250 (K D Tex ), remedy mtkitfled. 447 F.2d 
441 (5th Cir. 1^71). There have been some excellent s ialyses of statutory claims— and 
the appropriate judicial responses— in cases where plaintiffs' standing was challenged. Eg., 
Norwalk CORE- v Norwalk Rcdevelopmenl Agenc>, W F 2d 920 <2d Cir l%H). 

•^Robinson v Cahill. 62 N.J 473. 490. 303 A 2d 273 282 (1973). ^ert denied. Dickey 

V Robinson. 42 i; S 1. W U37. .^246 (U S Oci 2}. 197^ 

•'In Serrano V Priest. 5 Cal. 3J 5H4. 487 F 2d 1241. 96 C il Rplr. 601 (1971), decided 
before the Supreme Court upheld Texas's s>stem of sch<x)l finance against an equal 
protection challenge in San Aniomo Indep Sch<x>l Dist v Rodnguc/. 41 1 U S 1 (1973). 
the California Supreme Court held thai the slate's system of edu'.atumal funding violated 
the equal proteclum guarantees of both the federal and stale constitutions .VeVii/voMslliken 

V (ireen. 3H9 Mich I. 20^ \ W 2d 457 (1972). rehei^nng grantak 41 U S I. W 2424 
(Mith Sup Cl . Feb I V 1973) 

".Vrt' Robmsoii V Cahill. 62 N j 47.V 5n-2L A 2U 273. 294 9K (1973). ar/ 
Jauvd. Oicke> v Robinson. 42 I SI W 3237. ^246 (C S 2^. I97M 
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A. **Weak'' Provisions 

The first group consists of stale constitutions with '*weak" 
provisions: those with an explicit but unelaborated commitment. New 
York's clause fits in thii category, providing simply that "[t]he 
Legislature shall provide fur the maintenance and support of a system 
of free common schools, wherein all the children of this State may be 
educated.""* The Connecticut constitution states, similarly, that **[t]here 
shall always be free public elementary and secondary schools in the state. 
The General Assembly shall implement this principle by appropriate 
legislation.****^ The education clauses in the Alabama, Kansas, and 
Oklahoma constitutions are almost identical to Connecticut's.'* Those 
of Alaska, Hawaii, and Utah have only added a proscription against 
"sectarian control."*' North Carolina's provision speaks in terms of 
forever encouraging the means of education, and Vermont's is similar." 
South Carolina's consiitution apparently lacks an explicit mandate, 
although it establishes a Board of Education and Superintendency of 
Public Instruction.** 

Despite the simplicity of these provisions, they are substantive state 
obligations written in the most fundamental body of state law. A 
Connecticut court recently held that the state's constitutional 
commitment to education provided the basis for a suit on behalf of 
hildren deprived of t he "full benefits" of state schooling.** And a federal 
court has held that New York's constitution guaranteed all children a 
•'valuable right to a public school education" which should not be 
"invaded or denied . . . without the proper safeguards of procedural 
fairness."** 

B. 'Thorough and Efficient Systems*' 

The next category includes at least a dozen state constitutions which 
require the "maintenance and support of a thorough and efficient system 



c 



"N Y CONST, art. XI. § 1. 
'\H)NN CONSI an VUI. 1} I 

**Al.A CONST, an. 14. § 256: KAN CONST art 6, § I; OKLA CONST arl XIII. 
§ I I he Alabama corislilulion dix\, however, retain a reference lo \lale atd for racially 
Ncgregalcil schtxils 

"Al AS CONST art. VII. § K HAWAII CONST an § I. UTAH CONST an 
X. § I 

"N C CONST, an ^. § 1; VT. CONST, ch. 2, § 64. 
•'SC CONST an. XI. § I 

•'Sherman v Kemuh, 29 Conn Sup. m. 279 A 2d 571 (Super. Cl.), ikppluation for 
ctpeaitcd appeal dented, l61 Conn. 564. 287 A. 2d 739 (1971). 

**Madera V Board of Educ . 267 F. Supp 356. 37! (S D N Y ). re\ 'don her grounds 
\Hb \ Jd 77s (2d Cir 1967j. trri dented. 390 U S 1028 (1968). Bui Serrano v. Priesi. 
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of free public schools."*^ Some contain such additional words as *' general, 
uniform, and thorough."** The utility of such provisions for equal 
education litigants was demonstrated by the New Jersey Suprem»^ 
Court's reliance on a like clause in that state's constitution to invalidate 
an uneven system of school financing.** "[I]t may be doubted that the 
thorough and efficient i^ystem of schools required by the 1875 
amendment can realistically be met by reliance on local taxation," the 
court concluded, for "[l]he discordant correlations between the 
educational needs of the school districts and their respective tax bases 
suggest any such effort would likely fail . . . 

C *V1// Suitable Means** and Purposive Preambles 

The third group of stale constitutional provisions is quite close to 
the second, but two characteristics make the textual commitment to 
education stronger. One feature is tne appendage of additional mandates 
to the **thorough and efficient" language. For example, in South Dakota 
the legislature is required **to adopt all suitable means to secure to the 
people the advantages and opportunities of education."'*' California, 
Indiana, and Nevada also append "^all suitable means" clauses to their 
provisions for a program of public schools,'" and the constitutions of 
Rhode Island and Wyoming contain comparable phrases,'** 

Preambles in this third group of constitutions further strengthen 
claims for equal educational opportunities. Some emphasize the 
relationship between education and the exercise of basic rights,'** lending 

5CaL 3d 584. 487 P.2d 1241, %Cal. Rpir. 601 (1971) (provision for **a system cf common 
%ch(X)ls*' held not to require uniform educational expenditures). 

*'N.J. CONST, art. VIII. § 4. The followmg contain similar provisions: COLO. 
CONST, art IX. § 2; FLA. CONST, art. § 1 (m addit»on to requiring a "uniform system" 
of schiH)ls. this section calls for "other . . . programs that the needs of the people may 
require"). IDAHO CONST, art. IX. § I; MD CONST art VIII. § 1; MINN CONST, 
art. VIII. § I ("general and uniform"); .MONT CONST, art. XI. §1 ("general, uniform, 
and thorough"). OHIO CONST art. VI. § 2 ("thorough and enkieni"): FA. CONST, art. 
III. § 14; TEX. CONST, art VU. § I; VA CONST art VUI. § I; W. VA CONST, art. 
XIL § 1 

•MDAHO const, art IX. § I; .w note 97 supra 

•*Robiiison V Cahill. 62 N J 47.^. .^03 A 2d 273 (1973). cerl. denied. Dickey v, 
Robinson. 42 U S L.W. 3237. 3246 (U S (Xt 23. 1973). 
'••62 N J. ai 520. .^03 A. 2d at 297 
••'SD. const art. VIM. § I 

'•'CAl. const art. IX. § 1. IND. CONST, art 8. § I: NKV. CONST, art. XI. § I. 

'"'R I CONST, art. XII. § 1. WYO CONST art VII. § I 

'^See, e.g., ARK. CONST, a/t. XIV. § 1 • "Intelligence and virtue betng the safeguards 
of hbert) and !he bulwark of a free and good government, the State shall ever maintain 
a general, suitable and ePTicient system of free public schools ** See also QW.. CONST 
art. IX. § I **A general diHusion of knowledge and intelligence being essential to the 

in 
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support to an argutnent that school programs may be subjected to close 
judicial scrutiny in order to safeguard fundamental liberties/^' Preambles 
of other constitutions makce direct commitments to the equalization cf 
edu;:ationaI opportunity/^ 

D. **Paramounr** pnd Specific Duties 

Provisions in a fourth catcsoiy declan; such obligations more 
forcefully and explicitly. They include mandates at least as strong as the 
following from the Washington slate co istitution: **It is the paramount 
duty of the state to make ample provision for the education of all children 
residing within its borders without distinction or preference on account 

' of race, color, caste or sex/***^ Others that read in terms of a 
••paramount," •'fundamental,'' or "primary" duty are Georgia, Illinois, 

^,a^t,Jy^ichigan/'* Some constitutions in this category include more 
specific language. New Mexico's provision, for example, requires that 
the legislature 

shall provide for the training of teachers ... so that they 
may become proficient in both the English and Spanish 
languages, to qualify them to teach Spanish-speaking 
pupils and students in the public schools and educational 
institutions of the state, and shall provide proper means 
and methods to facilitate the teaching of the English 
language and other branches of teaming to such pupils and 
students. 

A subsequent section prohibits the segregation of children of Spanish 
ancestry and calls for -perfect equality."*** 

Some states which did not make such explicit commitments in their 
former provisions for a school system have recently added them. Thus, 
Illinois has provided that "(a] fundamental goal of the State is the 
educational development of all persons fo the limit of their capacities. 



preservation of the nghl* and libertiw of the p<opl«, the Legislature thall encourage by 
all suitable means, the promotion of intellectual . . improvement/* 
•*\Vtvp H5 intra. 

***MASS CONST., ch 5. § 2: "Wisdom and knowledge, as well as virtue . . depend 
on spreading ihe opportunities and advantages of education . . . among the different orders 
of pet)ple . " Se^ also TENN CONST, art. XI. § 12. for a similar preamble, with 
ihe exception thai it authon/es racially segregated schools. 

'•'WASH CONST, art. IX. § 1 (emphasis added) 

'•GA const art VIII. § I ; ILL CONST art X. § 1. MICH CONST, art. VTII. 
§§ 1. 2 Georgia, however, stitl retains a racial separation clause. 
'•>iM. CONST art XIL § 8 
"•/</ § 10 
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The Stale shall provide for an efficient syst.m of high quality public 
educaMonal institutions and services."'** And Michigan now requires 
ihi.'t "(ilnsiitutions, programs, and services for the care, treatment 
education, or rehabilitation those inhabitants who arc physically, 
mentally or otherwise seriour,Iy handicapped shall always be fostered and 
supported."**' 

E, General Is-iues m the Utilization of State 
Constiiutional Provisions 

It i.^ possible that the constitutional previsions in all four caligorics 
were draf (cd not to create any '^rights to cducat'on," but rather tc declare 
the enlightened self-interest of the polity as b whole in a well-trained 
or well-socialized citizenry.**' The individual beneficiaries could not then 
claim any state duty to educate them. 

In fact, however, such provisions have been read to permit such 
claims by private individuals. A century ago, the California Supreme 
Court noted the state constitution's piovision for a systc* of common 
schools and declared that 

(tjhe advantage or benefit thereby vouchsafed to >cach child, 
of attending a public school is, therefore, one derived and 
secured to it under the highest sanction of positive law. 
It is ... a right, a legal right . . . and as such is 
protected ... by all the guaranties by which other legal 
righis are protected. . . . '* 

More recently, a group cf citizens including residents, taxpayers, and 
municipal ofTicers brought the suit in which the New Jersey Supreme 
Court relied upon the ••thorough and efTicicnt'' clause of the New Jersey 
constitution as the ground for invalidating the state's school financing 

"Mil. c'ONST. art X. § I (empha%i% added). iheCommmccon Kducahon explained 
ihe purptiscs of ihe new wordmij a.\ foll()W\: •'The educational enlerpri*< greatly benefiu 
Ihc individuak who^vc vocalional \kilK are enhanced, whine cullural levels are hHcd. and 
who\e ahlhlle^ for useful \enice are enlarged Further, ihe objeclive ihal all pcfs<m\ 
he educated lo the limii\ of iheir capacilit\ would require expansion beyond traditional 
public Nch(M>l programs*' Comment following 11. 1. CONST art X. § 1 fSmiih'Murd 
(/r/<>///)^ CiMTimittee on (u{ucati(>n 

"'MICH CONST arl Vlll. § H Michigan's clause repre^ats a change from an 
earlier version which referred only to "draf. dumb, blind, and feeble-mmded or insane " 
Ihe resision was needed because the previous clause was "too reslnctive in v.oj^.*' 
C.mimeni following MICH CONST art Vlll. 5 8 (J Rice cu 

•"Ctmversal.on with Prof Frank Michelman in his conslilulional law seminar at 
Harvard l aw Schcx^I. Ma> 2. 1^73 

"•Waro V HcHKi. 48 Cal 36. ^0(1»74) >V<» aZ-JO Miller v hailcy. 136 Cal 212.68 
F 10:<)MW2). Tape V Hurle).66Cal 473. 6 P 129(1885) 
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system.'^* It thus appears that litigants may point to state constitutional 
provisions in arguing that the state has an afTirmative obligation to 
educate its citi/ens. 

In the absence of express commitments, however, it may be argued 
that claims based on state constitutions alone will not induce the courts 
to order •'efTective" education for all disadvantaged groups./** In this 
view, the normal reading of state clauses will be that the majority of 
citii'ens must be satisfied and that all children must have a right of access. 
However, the fact that a substantial number of states have raised some 
form of affirmative obligation to constitutional status should make 
courts more receptive to federal constitutional claims than they would 
be without such mandates for guidance. Unlike the Supreme Court's 
abortion decision,'*' for example, a court need not overturn the basic 
policies of the other tier of the federal system va the process of upholding 
a claim for bilingual education under the rele^^nt federal provisions. 
Whether the courts should in fact uphold such a claim dep^^nds upon 
the applicability of the equal protection and due procc&s clauses. 

IV. FEDERAL CONSTITUTIONAL RIGHTS: 
EQUAL PROTECTION 

A. EstabHsbing Discrimination 

The first major problem in building the equal protection argument 
for bilingual education is to trigger application of a theory of equality 
that fcKUses on the consequences rather than on the intent or structure 
of g ivernmental activity. For the inequality of an English-only 
educational program is in the consequence of offering identical 
inslruction to children with differing linguistic ability to absorb it. The 
efTeci is to give something useful to those who can speak Englifih while 
giving little or nothing of worth to those who cannot. Traditionally, the 
courts have found a denial of equal protection of the laws only where 
the state has made different provisions for similarly situated citi/ens 
without adequate justification.'*' The doctrine has been applied to covert 



"RobuiMm V Cahill. 62 SJ 473. m A 2d 27.\ cert dcmed, l)ickc> ^ 

RohmMm. 42 I S I W 32 3246 (U 5 (Xt 23. 1973) 
Welfare Rights, supr^ note «0. at 101 V 
" Ki^ > Wade. 410 US 113 n973) 

'**5<r. c*^. Dunn v Blunulcm. 403 t' S 3V) (|972Ku)l<r reguiralion tipcn tml> lo 
cni'en\ meeting duraluwl rcMdency requuemeni). Levy v loui\iar.a. 3<)| U S 6Ji ( 1 968) 
(\*rtmgful deaih damage> available onl> In legitimate children of dtw*a\cdi, Yick Wo v 
Hopkiiu. 118 rs 356 (l886Klaiindr) llc<^\e^ denied CrtineNe but not n(m C'hine%e 
applicants) Se^ generally De\ehpment\ in tht t^aw—fii^ual h^Uc^tnuu H2 HAR V I. 
RKV 1065. I l7f>-77 ( .969) (hereinafter cUtti a\ fku^lopments -iii^ual Proiei.iiOit\ 
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as well as explicit line-drawing."' But only in relatively recent decisions 
has attention been directed to the cifTertnt consequences of state activity 
where no difTerentiation in provisions is made and there is no evidence 
of wrongful discriminatory mlent. !t is not questioned that the 
government can discriminate among citizens according to individual 
characteristics, such as language ability, when it has a rational 
justification for doing so/" Rut the circumstances in which the equal 
protection clause compels it to do so remain to be precisely defined/*' 
The firs; stage of an equal protection case for bilingual education thus 
requires (1) the articulation of a particular theory of equality. (2) a 
demonstration ihat this theo.^y has been recognized by the Supreme 
Courts and (3) an explanation of this recognition which supports 
extcndmg it to the case at issue. The argument can then proceed to the 
second principal hurdle, determining and applying appropriate 
standards of judicial review. 

/. The Proporuonal or Consequential Theory of Equahiy^^ 

It is imporlanl to delineate the concept of equality that underlies 
tradition;il applications of equal protection doctrine. The implication in 
(his body of case law is that the equal protection guarantee is satisfied 
if everyone receives an identical quantity of some benefit or suffers a 
quantitatively identical burden.*^* Thus if the state were to giv.« each 
citi/en five dollars a year, it would be said that the law was protecting 
all citizens equally. A similar conclusion would be reached if the 
legislature were to charge each applicant a fee of five dollars to obtain 
a governmental service.'" 

From this perspective, none of the children in a classroom where 
all receive one course of nistruclion from one teacher could sufTer a 

".V<vMillv lexav MM'S 400 ( l^<i2Mjuror ^clcviion). V»ck Wo v Honkinv IIH 
I S (|;iiindr> liccn%<r\) 

"•.Vcv Pe%dopmcnt% --/:^uai hoiccttoti, \upra note 1 18. a» 1 177 

' ' Vtr (>p 74 7k ififr;^ "Th^ State ma> have a moral obligation to eliminate the evils 
III fi4t><rrl>. hut It IN not requiml hs the flqual Protection Clauw to give to vome whatever 
olhcrN ».an afTora ' Douglas v C ahfornia. Ml L' S 35 V ^tl n%3) (Harlan. J . dissenting) 

■ I hi> soLtn>n IS ailapteil dirccti) from l)i^\dopmetHy~ i^qudl Pmlct tum, %upra note 
1 h. 4l ! 

'Tver) financial exaction >%hich the State imposes on a uniform basis is more easily 
vituftcd h) the well to tio than h) the indigent Ytl I take it that no owq vbouM dispute 
the constitutional ptmer of the Stale to le>y a uniform sale^ ta%. xo charge tuition ai a 
>talc untsersit). to f»\ rateN for the purchase of \*ater from a municipal c<)rp<)rati(in. to 
imp*)se a standard fine fur criminal violations, or lo eMablish minimum hail for various 
..ategi)ric> of onenve% " t)(iuglav s California. Ml I' S 35V 361 62 ( l%3) (Harlan. J . 
dissenting) 

"*.VcY iX*kt/opmcfU\ i:i^ua/ ProtCK'tiOih supra note 1 IH. at 1 165-66. 1 17172 
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denial of equal prolectior The governmenfal oufpuf for each student 
is not only similar to that for all the others; it is the very same. An equal 
protection claim here is susceptible to the same criticism articulated by 
Justice Harlan in hir> dissent in GrifTm k / J/inois/^' Thdil case held that 
the cost of trial transcripts required for an appeal musi be waived for 
indigent criminal defendants. In Justice Harlan*s view, 

{t]he Court thus holds that ... the Equal Protection Clause 
imposes on the States an affirmative duty to lift the handi- 
caps flowing from differences in economic [linguistic] 
circumstances. That holding produces the anomalous 
result that a constitutional admonition to the States to treat 
all persons equally means in \hk instance that Illinois must 
give to some what it requires others to pay for (learn 
themselves]. Grcmting that such a classification would be 
reasonable, it does not follow that a State's failure to make 
it can be regarded as discrimination. It may as accurately 
be said that the real issue in this case is not whether Illinois 
has discriminated but whether it has a duty io 
discriminate.*'* 

There is, however, a coherent alternative theory of equal protection 
according to which Illinois had indeed discriminated. This theory 
recognizes that as long as human characteristics are infinitely variable, 
no course of action or process can affect all men equally m all rcsptx ts. 
The **numericar*" theory set out above tests for equalitv by focusing 
upon the structure of the government's distribution of benefits or 
burdens. This test is appropriate if al! men are to be regarded as identical 
units. The alternative— "proportional** equality'^— focuses upon the 
consequences of a g(wernmental program or procedure in light of its 
goal. Thus a program for distributing tickets to entertainment events tha: 
achieved the consequence of satisfying everyone's interests equaMy would 
necessarily treat citizens unequally with respect to monetary value 
conferred, si/e of the event offered, and indeed all other characteristics. 
On the other hand, a program that yielded the structural (Wtpui of ouc 
ballet ticket for each citizen would not equally satisfy individual 
mterests. but would be equal otherwise. The formal theory thus 
essentially disregards differences among individuals, while the 
consequential theory takes differences relevant to a program's goal luio 
account. 

'^'351 f S i: (1956) 

^*/d at 34-35 (Marian. J . dis\cnting). 

l^\dopm€nh'-^Equal Protcirnon. %upr^ noic 118. at llbtx ^^ 
'"/J al 1165 
"*/J M 1166 
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There is nothing inherent in the phrasing of the fourteenth 
amendment that compels adoption of one or the otner theory."" Equal 
••protection** would seem to imply more than equal "application'* or a 
wo(vien •^uniformity" in the administration of the laws. It is true that 
the clause does uot guarantee equal protraction absolutely, but only equal 
treatment at the hands of the law. But it is not implausible to suggest 
that this requirement may sometimes extend to the consequences of 
government activity, and thus in efTect guarantee •^equal impact of the 
law/' To meet this standard of equality the stale may indeed have to 
adjust its program of burdens and benefits to the difTering need:i of 
individuals. 

2 Adoption of the Proportional Theory 

The Supreme Court has adopted the proportional or consequential 
theory in four kinds of cases.'" Beginning with Griffut v, lllinois*^^ m 
1956« certain structurally neutral proceriures for obtaining appellate 
review of criminal convictions have been held unconstitutional because 
of the unequal consequences they produced. In Griffin, for example* 
presentation of a bill of exceptions or a report of the trial proceedings 
was necessary in order to take an appeal, and all but those convicted 

"*/(/ ai 1068-69 •'Diwrimmatory treatment \s not wonstitulionally imperniissihle. 
they say. because all children arc offered the same educational fare, ic, equal treatment 
of unequaU satisfies the demands of equal protection. The Equal F'^otcction Clause is not 
M) t'cehle Irisidtous discrimination is not washed away because the able bodied and the 
paraplegic are given the same state command to walk. . . . The great equal protection cases 
cannot be shrivelled to the si/e the majority opinion has prescnbed.** lau v. Nichols, 483 
V 2d 80?, H06-O7 (Oth Cir 1973) (Hufstedler. J . dissenting from dental of reheanng en 
Kmc) Hut Michel man. The Suprt^me Court. t^dS Term, F*>reword: On Protecting 
the i\\yr Through the Fourteenth Amendment, '^y HARV L RKV 7 (1%9) (hereinafter 
cited as Prote^tmg the i\\yf\ "(Ijn >hapmg the statement of our claim so ay to fit it to 
the It K utii m \ I yfthe equal pn >/£\ tit w l iause. \remust find an 'inequality * tt ) et ^m plain about, 
and the only inequality turns out to he that ume pcnum\» leu than all, are sufTenng from 
inahihty to \ati%l\ certain 'basic* w.i/j/* i^hich pre\umably are felt by all alike. But if we 
define the iiiequalit) that wa>. we can hardi) avoid admitting that the injury consists more 
essentially of deprivation than of discrimination, that the cure accordingly lies more in 
pru\isu>n than in equali/ahon. and th .t the reality of injury and the need for cure are to 
he determined largely vMlhout reference to \%hether ihe complainant's predicament is 
somehow visibl) related t<> past or current gosernmenlal activit) " /J at 13 (emphasis in 
original) 

" I his grouping is based on convenience for the present discussion, the cases have 
been j?ri>u{>cd in dilTerent N^a)s b) other commentators The grounds of decision lend lo 
(tvert.tp front one area \o the other, and the Court has been less than clear in its reasonmg 
in all four areas See generally (iiHxJman. t)e Facto Segregation A Constitutional and 
Tmpirical Analysis. 60 CAI.IF L RKV 275 (1972) (hereinafter cited a.s A Facto 
Segregation]. Protecting the Mm v. supra note 130 

■'M51 i: S 12 (1^56) 
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of murder had to bear the cost of transcripts necessary to prepare these 
documents.'" There is no question thai the procedure was formally 
equal; the state required the same •Mnput'' from all defendants seeking 
review. But the Court found equality in this sense insufficient and looked 
directly to the relative capacity of different individuals to benefit in fact 
from the opportunity offered by the government. It declared that "[t]here 
can be no equal justice where the kind of trial a man gets depends on 
the amount of money he has."'" The effect of Illinois' arrangement was 
to give more opportunity for an appeal to those who had money than 
to those who were indigent, and the Court found no adequate 
justification for the state to •'allow"'** this distinction to result from its 
procedure. In response to the argument that "by its terms" the law 
applied "to rich and poor alike," Justice Black noted that "a law 
nondiscriminatory on its face may be grossly discriminatory in its 
operation."'** 

Justice Harlan in dissent asserted that "[a]ll that Illinois has done 
is to fail to alleviate the consequences of differences in economic 
circumstances that exist •A'holly apart from any state action."'*' Justice 
Frankfurter, however, focused on the "ruthless consequence, inevitably 
resulting from a money hurdle erected by a State."^**^ From his 
perspective, "[l)aw addresses itself to actualities. It does not face 
actuality to suggest that Illinois affords every convicted person, 
financially competent or not, the opportunity to take an ap, eal, and that 
it is not Illinois that is responsible for disparity in material 
circumstances."'** 

Voting rights is the second area in which the Court has rui;d that 
"(the) equality demanded by the Fourteenth Amendment"'** is an 
equality in consequences. For only upon this theory could a mcjority 
of the Justices in Harper y. Virginia Board of Elections''' "conclude that 
a State violates the Equal Protection Clause . . . whenever it makes the 
afTluence of the voter or payment of any fee an electoral standard."'*^ 
The reference was to Virginia's poll tax, which was accordingly held 
unconstitutional. More recently, in a challenge to a Texas statute 



"7(7 ai 13 15. 

'"/J a! 17 
"*/J ar 17 n n 

"7J a! 34 (Harlan. J dtv>cniing) 

at 23 (cmphasiN addedKconcurnng opinuiii) 

<tnf)lnhAs been reaffirmed vcvcral umcs Sec, eg, Ma>er \. Chicagd. 404 U.S. 
lH*i (1^71). 

'**Dnugla.'b V California. 372 US 353. 358 ( 1963) 
'•'Harper v Virginia Bd nf Kleclionv 3H3 US 663 (l%6) 
'*7<y al 666 

2f> 
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requiring the payment of a fee in order to enter a primary election as 
a candidate, the Court unanimously**^ struck down the law because ''this 
system falls with unequal weight on voters, as well as candidates, 
according to their economic status."*** 

The third area in which the Supreme Court has looked to the 
consequences of a state program neutrally structured and neutrally 
administered is defined less by the interest involved than by the 
classification resulting/** In at least two cases where the impact of a state 
process has divided along racial lines, the Court has taken cognizance 
of the pattern effected.'** As early as 1940, it noted that the exclusion 
of blacks from jury service would be unconstitutional even if it resulted 
from neutral application of the criterion of personal acquaintance with 
the selectors.**' More recently, in Wright v. Council of the City of 
Emporia/^ the Court **focused upon the efTert— not the purpose or 
motivation***** of a school board's decision to separate the city's schools 
from the county system. It should be noted, however, that the issue wa.. 
not whether the action constituted a violation of the fourteenth 
amendment, but rather whether **its effect would be to impede :he 
process of dismantling a dual [segregated] system.***" The use of result- 
oriented analysis in gauging the effect of a program on the 
implementation of a federal court order does not necessa ilv imply that 

'•'Justices Powell and Rchnquisl took no part in the consideration or decision of the 

ca,se. 

'**BulIock V. Carter 405 U.S. 134, 144 (1972). 

'**The Court s(re«icd the consequential classification in GrifTm and Harper sl\so, but 
primary concern appears to have been directed at the fundamental interests at stake. 
Cert ainly impact differentiated according to ability to pay is not generally a matter for 
judicial cognizance. See Devehpments^Equal Protection, supra note 1 18. at 1121. 

'**There may be relevant differences between a prwess of screening intended to be 
selective— for example, employment tests— and a process of distribution intended to treat 
oeryone identically. This stage in the argument, however, is simply a demonstration (5f 
instances in which the Court has recognized discriminatory patterns—unnecessary to the 
state's purpose — which have resulted unintentionally from government activiiics because 
certain individuals* pre-existing deficiencies prevented them from deriving as much value 
from the governmental program or opportunity a.s others derived It is thus unnecessary 
here to distinguish between cases of Intentional screening for nonracial, noncultural 
purp<)sc\ and cases of intended uniform distribution. 

'•*Smith\. Texas. 311 US. 128. 132(1940) There was a strong suggestion, however, 
that intentional discnmination was the cause of the exclusion Moreover, later decisions 
suggest that a discriminatory effect alone is not ground for invalidating juror selection 
pnvevscs if the criteria utilized arc legitimate 5A*Swain v Alabama. 380 US. 202 (1965); 
Akins V Texas. 325 U S. 398(1945). But even in cases in which this \ lew has been implied, 
the Court has recognued \hc unequal effect without any additional showing and required 
the state to justify it. See Hill v. Texas. 316 U.S. 400 ( 1942). 

•"407 U S 451 (1972). 

''"/d al 462 
at 470 
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the Court would take this approach in determining the existence of a 
constitutional violation/^^ 

One mu«t, therefore, turn to lower federal court decisions for a 
demonstration of the extent to which the consequential theory of equal 
protection has been applied in cases where structurally neutral state 
activity has effected racially discriminatory consequences. In Chance k 
Board of Examiners/^^ ^ cLse in which the use of certain employment 
examinations was challenged, the Second Circuit noted that 
'*[c]oncededly, this case does not involve intentionally discriminatory 
legislation, or even a neutral legislative scheme applied in an 
intentionally discriminatory manner"*" •'Nonethr.less,** the court 
continued, **we do not believe that the protection afforded racial 
minorities by the fourteenth amendment is exhausted by those two 
possibilities. . . . [T]he Board's examinations have a significant and 
substantial discriminatory impact on black and Puerto Rican applicants. 
That harsh racial impactt even if unintended, amounts to an invidious 
de facto classification . . . Other cases have recognized the racially 
divided consequences of a government housing program/" intelligence 
and aptitude tests for school children,'^ and qualifying examinations for 
jury service.**' 

The lower federal court opinion most directly relevant to a bilingual 
claim was written in a District of Columbia desegregation case, Hobson 
V. Hansen^' After finding that the city schools' track system resulted 
in groupings correlating with income and race,*^ the district court stated: 

The evidence shows that the method by which track 
assignments are made depends essentially on standardized 
aptitude tests which, although given on a system-wide 
basis, are completely inappropriate for use with a large 
segment of the student body. Because these tests are 
standardized primarily on and are relevant to a white 



Application of consequential analysis in the former case is more mr.nage^ihle because 
impedmg implementation of a court order is easier to detect than a denial of equal 
protection. 

F2d 1 167 (2d Or. 1972). 
"7J at 1175 (citations omitted). 

'**/</. For a similar ruling m another employment examination case, see Castro v 
Bcecher» 459 F 2d 725 (1st Cir. 1972). 5ee d/v<> Carter v. Gallagher. 452 F.2d 315 («th 
Cir 1971). 

•"Norwalk CORK v. Norwalk Redevelopment Agency» 395 F 2d 920 (2d Cir. 1 VoH). 
"•l.arry P s. RiK 343 F Supp. 1306 (N.D Cal. 1972). 

***Carmical v Craven. 457 F.2d 5H2 (9th Or. 1971). cert, denied. 409 U.S. 929 ( 1972) 
•**269 F Supp. 401 (n.D.C. 1967). afTd sub nnn Smuck v. Hohson. 408 F.2d 175 
(D C. Cir 1969) 

•**269 F. Supp. at 513. 
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middle class group of students, they produce inaccurate 
and misleaaing test scores when given to lower class and 
Negro students. As a result, rather than being classified 
according to ability to learn, these students are in reality 
being classified according to their socio-economic or racial 
status, or — more precisely— according to environmental 
and psychological factors which have nothing to do with 
innate ability/** 

By invalidating this use of the tests, the court required the school system 
to take account of the different backgrounds pupils bring to the starting 
line of public education. 

A fourth kind of case in which the Supreme Court has required a 
state to recognize and remedy the non-neutral consequences of a law 
neutral by its terms and motivation involves interference with the 
exercise of a religion.*** In Wisconsin v, Yodet^*' Amish parents 
challenged a state law requiring children to attend school until they 
reached the age of sixteen. They argued that meeting this requirement 
would destroy their culture, and that the forced change in their life style 
would interfere with the practice of their religion/** The Court agreed, 
noting that 

this case [cannot] be disposed of on the grounds that 
Wisconsin's requirement for school attendance to age 16 
apphes uniformly to all citizens of the State and does not, 
on its face, discriminate against religions or a particular 
religion, or that it is motivated by legitimate secular 
concerns. A regulation neutral on its face may, in its 
application, nonetheless offend the constitutio :al 
requirement for governmental neutrality . , . .'^ 

The parents relied solely on the first amendment, but under the 
"consequentiar analysis underiying the case, the result could have been 
reached on equal protection grounds as well.'** 

'••/(/. at 514 (cmphwi% added) 

'**Thrw ca,w might Mmply be grouped with those in which the Court did indeed f(Kin 
on an unconMitutional efTect of state action undertaken with a constituii Mial design, but 
in which the Court's objection was interference with a constitutional concern other »<iai» 
equal protection. Sec New York Time% Co v Sulhvan. 376 U S 254 (1Q64) (first 
amendment). Gomilhon v l.ightf(X)t. 364 US 339 (I960) (fifteenth amendment) 
However, the religion decisions present a particularly clear example of the dangers of 
treating unlike individuals "equally"* in all government programs 

'*'406 US 205 (1972) 

••7ty al 208- IV 
at 220 

'**>W<-r IS not the first such case 5<t West Virginia Stale Bd of tUJuc v Harnette. 
319 U S 624 (1943) (compulsory Hag salute) 
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.1 Equaliiy of Consequences and the Claim for Bilingual Education 

The discriminatory consequences of unilingual education in certain 
bilingual communities have been amply demonstrated.'** What remains 
to be established is that equality of consequences is required in this 
context, either because of the type of governmental activity involved or 
because of the nature of the resulting classification. Caution in reaching 
such a conclusion is called for. because a government could not operate 
if it could not regard citizens as identical for the purposes of most 
programs. And courts must be wary of extending themselves into areas 
requiring them to formulate standards of actual equality.**' 

By analogy to the four areas defined above, however, a program of 
unilingual education should be tested within the conceptual framework 
of consequential equality. The first two areas— ^^riminal procedure and 
voting rights— involve interrelationships between the citi/en and the 
stale essential to individual liberty. Allowing the stale to assume that 
its citi/ens are uniformly able to participate in these relations would 
contradict society's broad commitment to the liberty of the individual. 
There is a similar contradiction when children are compelled to attend 
an institution for the purpose of acquiring the skills necessary to function 
efleclively under the s(K'ietal rules prescribed by the state, and are 
nevertheless treated by the state as equally receptive to that instruction 
despite the fact that ihey are not. Many of the rea.sons for requiring 
recognition of consequences in the third area, too. are present in the 
context of unilingual education. It is true that the impact of the system 
falls harshly along lines of national origin rather than of race, and the 
impetus for according special judicial attention to programs afTccting 
blacks and whites differently may be traced to the origins of the 
fourteenth amendment.'" But the broader rationale is that politically and 
economically weak minoril> groMps in general may logically depend 
more on the judicial than on the representative branch of government.'** 
Further similarities, as noted in the leading Note on the subject, are that 
both race and lineage are unalterable"* and that distinctions 
along both lines are "usually . . . perceived as a stigma of inferiority and 
a badge of opprobrium.""' Most significantly, this view accords with 
established legal doctrine, for two of the cases noted in this area involved 



'**.V<v pp ^4 supra 

'•'For a conMilcralHm of ihe policies underlying adherence to the numerical Uw»r> 
i»ret^ualil). \ee i>cicitipmen(%-~f:4^uaJ Proiciiton. %upni m^ie IIH. al 1165 66 
*'*.Vcr fJ ill 1()6X 
'-/*/ at 1125 26 
•'Vi/ 41 \ \2t> 27 
iJ al 1127 
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discriminatory impact on Puerto Ricans, The religious element in the 
fourth area is missing here, but the concern in Voder owcr the unequal 
impact of law on a deeply rooted culture is present/^' 

One additional theme— common to most of these cases but not 
universal*— deserves special attention, for it may ultimately be the 
Court's touchstone for recognition of consequential impact. This nearly 
common denominator is the presence of a consequence that is not merely 
discriminatory but totally exclusionary. In GrifTin, for example, the 
indigent defendant did not simply receive less benefit from the provision 
for appeal than would one with the money to afTord a transcript — he 
received no benefit at all.'" This factor may operate independently of, 
or in conjunction with, one or both of the critena discussed above — the 
nature of the interest involved and the character of the discrimination 
efTected. It is, in any event, arguably present in the situations giving rise 
to a claim for bilingual education, 

Some of these suggested determinants of when consequential 
inequality should be recognized are similar to the factors considered in 
determining the appropriate standards for scrutiny of discriminatory 
laws. The reasoning pursued to arrive at these considerations resembles 
that undertaken to decide if a "fundamental interest" is being infringed 
by the distinctions drawn, or whether the classification is 'Suspect,"'" 
But the factors weighed for the purpose of setting standards of review 
arc not necessarily the same as those relevant to deciding the preliminary 
question of what theory of equality to employ. Indeed, there is good 
cause to argue that the court should allow a wider variety of 
considerations to trigger recognition of consequential inequality than it 
allows to call forth strict scrutiny. The former judgment simply decides 
whether or not there is any judicially co^mia6/e discrimination at all 
If the court concludes that neither the interests involved nor the resulting 
pattern of consequences requires abandoning the convenience of formal 
equality, then the analysis would cease at that point. If it decides that 
the discriminatory impact calls for recognition, the decision still leaves 
open the question of what burden of justification the state will bear,*'* 

Chance v Hoiird of !■ \arnmcrv 45S V 2d i Wild Or 1972). Norwalk CORF 
s Norwalk Redcvelopmenl Agtncy. ^95 V 2d 920 (2d Cir 1968) The preti\c Kavs of 
diKruinnaiion in a hilutguat ca\c w language ahi^ily rather than national origin, hut thi» 
fact not allcr the ana!)M\ SiX p M inf'rj 

'''An i:ngli\h (mly M.h(K)l \)Nieni in a hngui\ticall) divided coniniunily iinpluill) 
dcnigratcN the mm-rngh>h >|xaMng child's Unguage and cuhural hackground .Vc\* pp 
^6 \uprj 
' VVcv p infra 
' ' Vn* pp 74 7? supra 
VViv p infr;t 
■ Vcr pp H\ h7 infrj 
pp HI A\ infni 
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It is true that inequality in the consequences of an educational 
program may result from inequalities in housing, clothing, and nutrition 
as well as language ability. But these other deficiencies are not ethnically- 
linked, they are unrelated to the structure of an educational program, 
and they do not result in a total denial of educational opportunity. The 
classroom cannot compe isatc for a lack of receptivity and motivation 
that stems from the many sources of social and economic deprivation 
m society, but courses of instruction can be so designed that children 
can choose whether or not to apply themselves. Teaching only in 
English, without special instruction for non-English speaking children, 
denies them any opportUiiity to make this choice. 

It should also be noted that the consequential inequality supporting 
a claim for bilingual education differs from that in do facto segregation 
in at least two ways. First, there is no question thai the pattern effected 
by English-only schools is in fact unequal. Whether all-black schools, 
on the other hand, are inherently unequal is highly debatable."* More 
fundamenlally. even if the discriminatory pattern in de facto segregation 
is detrimental, this effect may not stem from the government's failure 
lo account for individual deficiencies but from societal attitudes to which 
the government lends no support. 

The first stage in the equal protection argument for bilingual 
education may be restated as follows: consequential inequality is rooted 
in a cdlierenl theory which has been recognized by the courts in special 
circumstances, and similar, narrowly definable conditions exist in the 
case of unilingual education in a linguistically divided community. 
Establishing this much, however, only carries the claim to the threshold 
of traditional equal protection analysis: determining and applying the 
appropriate standard of review. 

// Standards of Review and Their Apphcaiion 

/. Resiramed Review 

N(^rmally. judicial scrutiny of a classificalory whemc begins with 
a dclerminalion of the stale's purpose for the classification, ^ind proceeds 
lo consider the relationship between ihe purpose and ihe line ol 
discnminalion.**^ The iradilional doctrine of judicial restraint suggests 
upholding a formally neutral program, even though it has a 
discriminator) impact, if there is no discriminator) intent and there is 

'**Vfr f}c\clopmcn(\ f quaf ProUx tum, \upra muc I M. at KHh Of einifxe 
delcrminalion «>f purp<v\e i\ iiseW a complex pf<K.cs\ Dtwimion *>! <hu prohlcin i\ hc)onU 
the \kO\^ «»! AiIkIc W tJ Ai 1<P7 Ml 
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a rational relationship between the result — apart from the discriminatory 
by-prtxiuct— and the purpose of the activity. Thus in the Second Circuit 
employment examination case noted above, the court asserted that 
•"the proposition to be proved was only that the Board's examinations 
were job- related."*" The courts' readiness to engage in their own search 
for plausible legislative purposes rationallv reiated to a law's effect has 
varied/*^ But in cases where they have recognized consequential 
inequality and adopted a restrained standard of review, thev have 
required the government to articulate and d'<;monstrate a rational 
relationship to purpose.'" 

In a bilingual case, the state would probably assert that current 
means of instruction are related to the needs of most children and that 
resources would have to be diverted from other purposes in order to 
develop a bilingual teaching capacity. This justification may be defeated, 
however, if it could be shown that a substantial percentage of pupils are 
not benefitting from their courses, and that federal funds available 
specifically for the needed changes would be adequate without the 
transfer of resources from other parts of the school system.**' 

The state might also take a different tack and argue that unilingual 
education is preferable for reasons of educational policy. It could point 
out the successful assimilation of prior generations of non-English 
speaking children through unilingual public schools. Overwhelming 
evidence^ however, indicates that absorption of the culture and dominant 
language ot this country proceeds in spite of, rather than because of, 

••'Chance ^ HiKird of lixammcrv 458 F 2d 1 167 (2a Cir l<i72). diwui^cd al p. 77 
\upt;i 

^•'45H r.2d at 1177 

'**.Vrr(iunlher. The Supreme Couru 1^7 1 Tcmu ForcMkord In Sc^nh of i-sohing 
IhK tnnc on a i ^hanging Court A Mikiel for ^ Se\kcr lii^u^tl ProtMion, H6 HARV I. 
RI.V I. 12 <W72k i)c\clopment\'i\qti;il Proitxiion, \upra t\o\€ llH. ai 1082 H7 

"* "(()|ncc mkH j pnnu /.li/f cave made, it vvax ipprnprMlr (or ihe<li%tric( a)urt 
(o Nhift In the Hoard a hea^y burden of jiutifying \\\ contcMed euminattofn hy at iea\( 
denioiutrating (hat lhe> were joh* related rir\t. %tncr the Hoard \\ ^pccificail) charged with 
the re\|H)n\ibihi> of dc%igning those e?iaminaiion\, tt certain!) \\ in the better poMiion \o 
dernonNtrate their >ahdit) Second, once diwnminaiion ha% been four>d it would be 
ahotnalouv at be\( if a pubhc emph^yer could %tand back and require racial nni)firnie% to 
pro\e thai il\ employ ?nent \cM\ were inadet^uale at a lime when thi\ nalion i% demanding 
thai private empl»^yer\ tn ihc \ame situation tonic ft^rward and afllrmahvely denionstrale 
the salidits of such lot\ " Chance s Ho.od of I \amin«»r%. 4^h I- 2d 1 1^7. I |7fi (2d </ir 
l')72Mcil.ilion\ omilied) ln(*aMros Ikevher. 4^^ 2d 725 Msl Cir P^72). Judge Cnffiri 
\Uled the requirement as f<)llow\ "Ihe public employer mu\t demonstrate thai the 
niean\ (of m .\ttonl i% in fact substantially related li^ }oh f^rformance " id at 7U Oiher 
ca\r\ in this group base a\so adopted a >tandard of resiew between relaxed ami strict 
vrutms Viv(armk.ds Cr.isen. 4<7 r 2d ^2 (^th ( n l^fM urt JemeJ. MYi VS ^1^ 
(l^"^2) larr) V s Kilev U\ I Supn WOt^S I) Cal 1^72) 

*' p h2 yuptJ 
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unilingual schooling/^ If the court requires a genuine justification for 
the school programs in question, it may thus find a violation of the equal 
protection clause even upon a restrained review of an alUEnglish system. 

2. Active Review 

In cases of discrimination involving a suspect classification or a 
fundamental interest, the courts have placed a heavier burden of 
justification on the government, requiring it to show that a •^compelling 
state interest** is at stake."^ In such instances, a merely rational 
relationship between purpose and classification has been insufficient to 
uphold the measure in question, and decision has been based on a 
balancing of societal benefit against individual harm.'" 

As noted in C/^^/ice/^ however, it would be improper automatically 
to apply this approach to cases involving unintentional discrimination/^ 
Muwh government action affects disadvantaged groups differently than 
it affects other classes of citi^^ens. and strict scrutiny could not — as a 
practical matter—be applied to all the cases of such differential results/*' 
Moreover, discrimination is less offensive when it is not intended by the 
state. But in cases of consequential inequality along suspect lines and 
related to a fundamental interest, strict scrutiny should be the rule.**' 
The question, then. whether there is a suspect classification and a 
fundamental interest involved in a claim for bilingual education. 

The most recent Supreme Court pronouncement on both elements 
in the context of public education is San Antonio Independent SciiooJ 
District k Rodrigue;^/^ W issue was a system of school financing which 
yielded a smaller sum per student in some school districts than in others, 
depending on the yield of property taxes.'** The Court declined to review 
the system with strict scrutiny because it found neither a suspect 
classification'^' nor a fundamental interest**^ involved. By applying the 



**\Vfr. Shapiro v. Thoinpwn» 394 US. 618. 634 (1969). 

"'.Vrr Noic, fu^uai Profcctfon snd the indtgrnt t^fcndani. GnfTin snd lt% Progeny. 
16 STAN L RKV 394 (1964) Bui w Mayer v Chicago. 404 U S 189. 196 (1971) 
{ "Gnflm il(>e\ noi reprei^nl a balance belwceti the needs of the av'cu%ed and the intere%lv 

of %4>CICl^*') 

^••458 r2d 1167 (2d Or. 1972). 
'*•/</ at 1177 

'*'(/ l>andndge v Willmm%. 397 US 471 (|970) 

'**Thi\ view w \upported by the <:'ourt'\ approach in the indigent defendant and voting 
rights va\c> din u wed ahove at pp 74-75 
**'4n US 1 (1973) 
'^Id at (y-17 
**Vc/ at 18 28 
'-/J at 29 39 
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CourtN analysis to the consecfuential inequality involved in a unilingual 
sch(H)l system, it can be shown that active review is appropriate here 
because both factors are present. 

Concerning the suspect classification doctrine, Justice Powell stated 
for the majority that 

[tlhe system of alleged discrimination and the cluss it 
defines have none of the traditional indicia of susp'Cctness: 
the class is not saddled with such disabilities* or subjected 
to such a history of purposeful unequal treatment, or 
relegated to such a position of political powerlessness as 
to command extraori'nary protection from the 
majoritarian political process. 

He even found it difTicult to define the class/^ The group disadvantaged 
by an Rnglish-only educational program, on the other hand, is clear. It 
consists of children of certain national origins who have never learned 
Hnglish. Such a class in the Southwest or the ghettos of a large city does 
carry the indicia of suspectness articulated by Justice Powell and derived 
from prior case law.'** 

It may be argued, however, that because the class is not defined by 
national origin alone but rather— to be more precise — by language 
ability, these precedents do not apply. Admittedly, language skills, 
unlike national origin and race, can be altered, and a class defined by 
its spoken tongue is therefore not indelibly tagged. However, such a class 
may still bear the indicia of suspectness delineated in Rodriguez, And 
more broadly* the interrelationship between national origin and language 
in some regions is so close that separation is meaningless in practice.'"* 



"*C'hin<r\c- und JapnncAc Amcncaiu have l4>Mg hccn r<x't)gr»i/c(l a\ racial nnnnritics 
deserving pr(>tevtu)n under the due pr(K;e\\ and equal pmiecnon clau^e^ 1^. g . l akaha>hi 

V I i>h&(iameCimmrn.U4 US 410(1^48). Yick Wo V Hopkinv I IH U S 156(1886) 
Diwnmination against Puerto R)can\ m unemployment insurance found to violate 
equal proievtioii m (iaivan v I evme. U5 K Supp 67 (S D N Y 1*^72) And Puerto R^can^ 
as \%ell a> ,V1exk an-Amencanx have reccucd judicial rccognituw as ethmc mtttorttics both 
for purjx>Ne> of equal educational oppi>rtunit). c*/?. Ci%nero\ > Corpus C'hr!\ti Indcp 
Vhitol DiNt . 467 Y 2d 142 (^lh C ir 1^72). tm dctued, S O ^052 (1^7.1). AUaradn 

V M PaM) Indep Sch(H>l DiM . 445 F 2d 101 1 (Mh Cir 1<J71). L'niict! Siatc% v lc\av U2 
I Supp 24 (LI) !e^ 1<*7| >. .i/ny. 466 J 2d MH (Mh C'lr 1^72). and for purfH)\c> of jur> 
>elevtion. < v ■ Hernandc/ v !c\a>. U7 rs 47M l*>^4) (holding that pcfv>n\ of Mexican 
devent consiiluied a dixtmn claw lo v^hich the equal protection guaranty \%a% applicable) 
Hut li)enna v Henry. 48 \ R I) 274 (I) S M 1%^). appc^i^ disnu^scU. 3^8 U S ^11 
(1^71) (district court held, in part, that cla.^ of "Mexican AmcficanC undcfinable and 
iherefoie unsuitable for claw action) A long tradition of governmental relations alM> gt>e% 
**olTKiar* minority status to Amencati Indians Sec Rosenfelt. \uprA note lA 

Ht>hv>n V Hansen. 26^ f Supp 401 (I) DC ;%7). :tn\l \uh nom Smuwk v 
Hobsoii 40KI 2d 175 (DC Cir 1%^) "Defendants have not. and indeed could not have. 
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With respect to fundamental interests, Rodriguez held that 
education itself does not fall within this rubric because it is not '^explicitly 
or implicitly guaranteed by the Constitution.""' The Court did, however, 
take note of the argument that there is a nexus between education and 
effective exercise of the fundamental interests in free speech and the 
franchise Justice Powell disposed of the contention by ruling that 

(wjhatever merit appellees' argument might have if a 
Stale's financing system occasioned an absolute denial of 
educational opportunities to any of its children, that 
argument provides no basis for finding an interference with 
fundamental rights where only relative differences in 
spending levels are involved and where— as is true in the 
present case— no charge fairly could be made that the 
system fails to provide each child with an opportunity to 
acquire the basic minimal skills necessary for the 
enjoyment of the rights of speech and of full participation 
in the political process."* 

Instruction in a language which children cannot understand must, at the 
very least, approach the absolute denial referred to in Rodriguez, The 
reports and studies discussed above show that non-English speaking 
children have little if anything to show for the years they spend in 
Fnglish-only schools/^ Even if these children acquire some minimal 
quantum of knowledge and skills, the enduring negative attitudes 
fostered under these circumstances may reduce the sum total of what 
the school imparts to zero, or even worse than nothing. 

To some extent this line of reasoning is pure speculation because 
Justice Powell did not elaborate upon his use of the phrase "absolute 



denial ihat rhc patu-rn of grt)uping corrclale^ remarkabl) with >iudenl'% %tatu>. a'lhough 
defcndanlN would have il ihal ihc equaiion \s lo he %ialctl in icrnu of income, mil race 
Mt)»scvcr, a% diw«jv%ed elvcw here, lo f(Ku% volely on cconoftiic> \s lo ovcfMmphfy ihe inaticr 
in Ihe f)iMrici of Columbia where \^^ many of ihe poor are in fa^i ihe Negri'ti'* Id ai 

Ihc u)url Ihen \ialed lhal race cannol '*be ruled oul '* Id 

^'411 I S al 

'^Vc/ a! \t 

"^'id al Mi 

'**.Vtv pp ^4 SS %uf)ra 

'*Acvv\% to education ofTercd b> ihc public >chool> \\ compkrd) fortxloxed lo ihcx 
children who caniiol ctmiprehend any of ii I hey are funclionall) deaf and mule 

(I Jhc l4M>?uage hurner insuUteN ihc children from ihcir clas%m;ile% as 
cirixli\cl> as un> phyMcal bulwarks Indeetl. these children a -norc ivolaled fnmi equal 
etlucahimal t»p|>*>rlunii) khan wore ihme ph)Mcally \egregu . black% in Hn>%kn. lhe\e 
^.hildren cannot Lommunicale 41 ail \sMh iheir .'.^Nsmaio or their teachers" f.au \ 
Nkhols. 4H\ r :>d 8()S. H05 m{<^\h ( ir l^7U (HuMoJIer. J . dissenting from denial of 
rehearing en baiK) 
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denial of educational opportunities." At one extreme, it may be asserted 
that there is no such denial as long as the state docs not take steps to 
prevent children from learning English. On the other hand, it could be 
argued that a showing of the egregious statistics on underachicvcmcnt, 
over-ageness, and dropout rates demonstrates total ••failure" of the 
educational system, and hence absolute "denial" because no other formal 
educational opportunities arc realistically available.*** Some indication 
of Justice Powell's meaning may be drawn from his use of the phrase 
"absolute deprivation" as the standard for determining when 
discriminalion according to wealth triggers strict scrutiny: 

The individuals, or groups . . . who constituted the class 
discriminated against in our prior cases shared two 
distinguishing characteristics: because of their impecunity 
they were completely unable to pay for some desired 
benefit, and as a consequertce, they sastained an absolute 
benefit.*^ 

Kxaminalion of prior cases concerning access to appellate review for 
indigent defendants reveals that denial of the opportunity to appeal was 
"absolute" only in the mildest sense of the word. Thus where a system 
was held to discriminate unconstitutionally on account of wealth because 
it left appointment of counsel to represent an indigent defendant within 
ilic discretion of the appellate court, a dissenting opinion pointed out 
that the prcKedurc "denies to no one the right to appeal.""' It merely 
made the quality of the appeal dependent upon the ability to hire an 
attorney in cases where the appellate court declined to appoint one.'** 
If this arrangement constitutes such an absolute denial of opportunity 
that it reduces the right of appeal "to a meaningless ritual,"*^ surely the 
educational opportunity for a non-Knglish speaking child in an English- 
only school must qualify for the same characterization. 

Thus on the ground of its effective classification along ethnic lines 
and absolute denial of opportunities requisite to the exercise of 
fundamental mterests, the discriminatory impact of an English-only 



**'Pruaie wh<K>K are unlikely to be an Jikerualue for children vommg ffom U>w. 
mc«»nic h(>^lc^ 

***4I1 l:S al 20 

'^Olher indigcfU UefendanI ca%e% Mmilarl> enipha\i/e equalif> in the cOcctncncwi^i 
\hc appeal Mayer ^ < hKagn. 4m i; S (1*^71). nrar>ef ^ W'a%hmgion, Ml T S 
4H7 ( lAkrulge ^ Washinglim Pnvm hd . M7 I S 214 r In ihcv: tavc\ ihe 

quality i»f the appeal wa\ dependent up*>n Ihe defendanu' abihly h>pay lor a trial lrart%<ripi 
if ihe apj^ilale *.t>uft relu\<d lo \upply mie 
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educational system should be subject to active judicial review — and 
hence a balancing of individual and state interests. Under the rational 
relationship test, a court might not inquire into the monetary and policy 
justifications which the state would assert in support of an English<only 
school system. But under active review it would inquire into the validity 
of these assertions and require more substantial state interests to 
outweigh the harsh consequences suffered by non<English speaking 
children. Even if the imbalance might be tolerated on a short-term basis, 
it is not likely to be upheld where the inequality is maintained for years."* 
And when the end result of the system is to place those discriminated 
against at a disadvantage for the remainder of their lives, the court will 
be hard pressed to sustain the state s position. If it nonetheless concludes 
(hat such a school system does not deny equal protection of the law» it 
may yet Hnd a deprivation of liberty without due process."' 

V. FEDERAL CONSTITUTIONAL RIGHTS: DUE PROCESS 

As in the equal protection analysis, there are two stages in applying 
the due process clause to the problem of unilingual schools in 
linguistically divided communities. The first involves establishing an 
infringement of liberty, and the second entails a consideration of what 
consequences flow from such a showing. 

A. Deprivutions of Liberty 

Two due prcKcss liberties are denied by educational systems which 
compel a student to attend classes and yet fail to provide him with the 
linguistic skills necessary to benefit from the instruction: the intangible 
liberty to acquire useful knowledge, and the tangible liberty from 
physical confinement. Such infrinr^Mnents can be justified only by the 
showing of a substantial legitimate state interest in continuing them, and 
such a demonstration is unlikely in view of the uniformly detrimental 
effects of English-only programs. 

/. Liberty to Acquire Useful Knowledge 

The first of these liberties— the right to learn— h;4s long been 
recogni/ed. In 1923, the Supreme Court held in Meyer v. Nebraska^^^ 

'**.y<v l)c\chpnwu%—l\i4Udi Protc\:tion, \upra n^^{e IIH. at I KM 
"'Only the equal pnucviion and \laluiory \\\{it\ are before the Supreme ( ourt in l.au 
s NuhoU. Cuii No C.70. 627 \M\\ f N I) C3I . Ma> 2ft. atVd 4K^ F 2d 791 (9ih 

Cit h rcht^ann^ ct\ bine dtnieJ. 48 ^ F 2d HOV cert granted, S C i 27H6 (197.^ 
I heretore. even an ad\er\e deoMoii s^ill not prccluik fulure hihngual ciainu ha\eU<>n oiher 
clau>cv t>f ihe l etleral (*()n\niuu<)n 

a 8 




BEST COPY AVAILABLE 



88 Harvard Civil Rights • Civil Liberties Law Review (Vol. 9 

that a state law prohibiting the teaching of modem foreign languages 
to children below the eighth grade in public or private schools violated 
the fourteenth amendment. The Court stated the foliowtng: 

While this Court has not attempted to define with 
exactness the liberty thus guaranteed [by the due process 
clause], the term ("liberty**] has received much 
consideration, and some of the included things have been 
definitely stated. Without doubt, it denotes not merely 
freedom from bodily restraint, but also the right of the 
individual to contract, to engage in any of the common 
occupations of life, (o acquire useful knowledge . . . and 
generally, to enjoy those privileges long recognized at 
common law as essential to the orderly pursuit of happiness 
by free men.'" 

But while courts have recognised that education ranks among the 
most important functions of government,"* the holdings fall short of 
providing a right to be educated by the state''* A/e^er construed due 
process liberty to encompass the liberty to acquire knowledge* but it did 
not rule that the states had to provide the wherewithal. 

No such broad holding is necessary, however, to support a due 
process right to bilingual education; Meyer v, Nebraska \s sufficient. For 
where no such special instruction is provided, hut the student is 
nonetheless compelled to attend classes, the state has not only failed to 
educate him. It has also prevented him from using that time ""to acquire 
useful knowledge" elsewhere. In the typical situation, private formal 
schooling is not the foregone opportunity, for it ir; not an available 
option. However, the opportunity for informal education at home, at 
work, or in the neighborhood is curtailed by compulsory school 
attendance. 

J. Freedom from iysical Restraint 

A unilingual educational system also deprives students whose 
presence in sch(^'>l is compulsory of freedom from physical confinement. 



'*7J ai 399-4a) (cmpha*i» added) 

eg, San Anionio Indep. Sch(K)I Di*t. v. Rodn^juci, 411 U.S. 1. 30(1973). 
Wiwonmn \ Yoder. 406 U S 205. 213 (1972) 

'"Dctpite v^me strong dicta in lower federal court dec jmop^— favoring entitlement! 
In education- arid despite an increawd reliance upon due proce\\ doctnne m wh(H)l 
litigalion. we are far from an outright conitiiutional ertitlement to education In the very 
recent RiXingua opinion the Court not only refu%ed to label education a fundamental 
mtere%i. hut re\erved the question of whether **an absolute denial of educaiional 
opportu nit left ** would b« con'*titulu>nall> impermivtible 411 L' S at 37 
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It is clear that a stated interest in educating its citizens is sufftcient 
justification for compelling children to attend school.^** But when the 
education justifying compulsory attendance is not provided, school is 
simply reduced to confinement. Individuals are required to remain in 
an enclosed place for substantial lengths of time over a period of years, 
and they may be bodily restrained from leaving without permission. The 
confinement is not only real but also debilitating. Liberal and radical 
critics of American education have argued that today's school experience 
bears a grim resemblance to punitive imprisonment. And if that is true 
for white, middle-class English-speaking children, it is true a fortiori 
for children facing a frustrating and humiliating language barrier. 

Similar ''physical liberty** arguments have been made on behalf of 
mentally ill individuals confined in hospitals and unruly juveniles placed 
in reformatories, both of which groups have sought judicial assistance 
to obtain either release or the care and treatment which would justify 
their confinement. One federal court has recognized that a person 
involuntarily committed to a mental ho.spital has a constitutional due 
prwess right to treatment. In Wyaft k Sn'ckney/" ihe plaintiffs brought 
a class action against state officials involved in the administration of an 
institution for voluntarily and involuntarily confined mental patients. It 
appeared that the hospital budget had been cut and that programs of 
treatment were inadequate. The court held that the involuntary inmates 

unquestionably have a constitutional right to receive such 
individual treatment as will give each of them a realistic 
opportunity to be cured or to improve his or her mental 
condition. Adequate and effective treatment is 



"Siaic supreme courts have umformly upheld \iatut« tompclhng schtx^l attendance, 
r^.Siatev Hailey. 157 |nd ^24.61Nr: 730 ( I ), and the Unned States Supreme Court 
has indicated it considers such laws constitutional Wisconsin v VcxJer. 406 U S 205. 213 
(I ^72 K Pierce V Si)Cicty of Sisters, 26K U S 510. 534 (l<)24) Both of thc\e .Supreme Court 
caso. however, placed limitations on the p^iwer of the state to compel attendance 

'".SW\ c^. I lllich. Di:SCH(K)MNG SOCIKTY (1<>71). C Silbcrman. CRISIS IN 
SCH(H)l.K(X)M (1*^71). (iintis. iow:ird\ a Poiiti^uii ixonomy oniducsnon A 
Hiidicjl Cruiquc ofl^^n llhch\ DLSCHiHH.ISG S(Klt: n\ Al HAKV 111) Hi:V 70 
(1^72) 

'••WyaU V Stickncy. 32!^ \ Supp 7r.l (M I) Ala ). further orders. 334 F Supp I34i 
U^7|). \44 I Supp 373. 344 \ Supp ^H7 (1^72). jpptiti d(Kkc(cd suh nom WyatI v 
Aderholt. No 72 2634. 5lh Cu . Aug I. 1^72 CVwr^. New York Ass'n for Retarded 
Children s Ri»ckefeller. ^57 \ Supp 752 (I: I) N V 1^73) (mem). Burnham s 
Dcpartmcni of Pub Health. 34^ [ Supp 1 335 (N I) (ia 1^72). jppcul diKkctvd. No 
?: UIO. Mh Cir. Aug 1.1^72 lor a nole onihe suhiect. see H6 HARV I. RKV 1:k2 
H^7U 

I he .uguiiiem accepted in had hcen .ulvanccd for )cars but ncsei decided .W 

liuniphfc)v ( ad>.405CS V)4. 5|4 n^72). Rouse v C ameron. 373 |- 2U 45 1. 453 (I) ( 
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constilulionally required because, absent treatment, the 
hospital is transformed "into a penitentiary where one 
could be held indefinitely for no convicted offense."'** 

iVyaU is being appealed, and other courts have rejected its rationale."" 
But if Wya(t h correct, it is logical to substitute •^education" for the word 
"treatment" in the language quoted. Adequate education is as important 
for preventing the transformation of schools into penitentiaries as 
adequate treatment is in mental hospitals. 

Two recent cases have found that juveniles detained on non- 
criminal grounds in state institutions have a similar right to treatment."' 
Martarella k Kdl/'^ involved a challenge to New York's detention of 
"Persons In Need of Supervision" (PINS)— a class of juveniles who were 
neither delinquent nor "neglected," but rather confined for such 
problems as uncontrollable behavior and truancy. The court canvassed 
recent Supreme Coun cases that "indicated markedly increased 
solicitude for the rights of children,""^ and held that "[w]here the state, 
as parens patriae, imposes such detention, it can meet the Constitution's 
requirement of due process and prohibition of cruel and unusual 
punishment if, and only if, it furnishes adequate treatment to the 
detainee.""* Similarly, Inmates of Boys' Training School v. A/TJeck^^^ 
granted injunctive relief against certain practices of a juvenile corrections 
institution and ordered an increase in remedial services. The court stated: 
''Rehabilitation, then, is the interest which the state has defined as being 
the purpose of confinement of juveniles. . . . Thus, due process in the 
juvenile justice system requires that the post-adjudicative stage of 
institutionalization further this goal of rehabilitation.""* 

Cir l%6): Ragsdalc v. Overholiwr. 281 F.2d 943, 950 (D.C. Cir. 1960) (Fahy. J., 
ctmcurnng) 

"*325 F. Supp. at 784 (citations omitted), quoting Ragsdalc v. Ovcrholscr, 281 F.2U 
943. 950 (D C Cir I960) (Fahy. J., concurring). 
"*5<vnole 218 supra. 

"'Thc?»€ decisions were foreshadowed by stalemenis in vcveral ,>rior cases. Sec, eg.. 
//jreGauIl. 387 U.S. K 22 n.30(1967); Haziel v United States, 404 F 2d 1275. 1280(D.C 
Cir. 1968); Creek v. Slonc, F.2d 106 (D.C. Cir. 1967). Clayton v. Stone, 358 F.2d 548 
(I) C Cir. 1966) (separate opinion of Ba/elon, CJ ), KImore v. Stone, 355 F.2d 841 (D C. 
Cir. 1966) (separate opinion of Ba/elon, CJ.); Sas v Maryland, 334 F.2d 506, 517 (4th 
Cir 1964), cert dismissed u.s impro\identl) granted. Mure! v. fJaUiniore Ciiy Crim Ct , 
407 US 355 (1972); Kautter v. Rcid, 183 F. Supp 352. 354^55 (DD.C I960); White 
V Reid, 125 F Supp 647, 650(D.D.C 1954), tV.* Jones v Wittenberg, 323 F. Supp. 93, 
100 (N 1). Ohio 19711 

'"349 F. Supp. 575 (S.D.N. Y. 1972) 

'''Id at 599. citing In r<» Wmship. 397 U.S. 358(1970). In /-i^GauIr, 387 U.S. 1 (1967). 
Kent V Unired Stales, 383 U S. 541 (1966). 
"•349 F. Supp. at 585 
"'346 F. Supp. 1354 (D R I 1972). 

"*/c/. at ! 364 In discussing the institutions* educational ofTcrings, the court noted that 
**lherc IS a billerly cruel irony in removing a boy from his parents because he is truant 
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Children in - ^ools are deprived of physical liberty in much the 
same way that me\ i patients and unruly juveniles are confined in other 
institutions. It is true that their confinement is of less sustained and more 
defined duration, but due process should still demand that they be given 
the education which justifies their compelled attendance. To paraphrase 
Wyatt V, Stickney, "[t]o deprive any person of his or her liberty upon 
the altruistic theory that the confinement is for humane [educational] 
reasons and then fail to provide adequate (education] violates he very 
fundamentals of due process.**"' Non-English speaking children in 
schools which do not offer bilingual education are not receiving an 
education which justifies their confinement."' 



B. The State's Options 

The cr;nclu«i :.n reached in the preceding section leaves the state two 
options: provide bilingual education, or exempt non-English speaking 
children from compulsory attendance laws. It may appear that the latter 
alternative would be less expensive and therefore more attractive to state 
legislators. But this option could be more burdensome and costly than 
the former because procedural due process would require that any such 
exemption from compulsory school attendance laws be implemented 
through an expensive and time-consuming process of individual 
hearings. 

Two recent cases indicate that, before a state can exclude 
handicapped children from regulai classes, it must afford each child a 
hearing on the propriety of the initial exclusion, and subsequent hearings 
to review periodically the continued validity of the exclusion. In Mills 
K Board of Education,'^ di federal district court enjoined the exclusion 
of retarded or disturbed children from regular classes unless alternative 
education was provided at public expense. The right to alternative 
education was a statutory one; but due priKess was held to require a 
hearing before the classification of a child as either retarded or disturbed, 
and peri(xiic hearings !o review that classification.'** In the similar case 
of Pcnnyslvania Association for Retarded Children v. Pennsylvania 
(FARC)/^' a three-judge federal panel permanently enjoined analogous 



from wh(X)l, and then confining him to a small room, without exercise, where he gets no 
education. Whether education i\ a fundamental right (ir not. I find that denying 
education to inmates of Annex C doe^ not sersc an) permissible inter*' * " Id ai I 36«J 
In the opinion the bracketed words are "iherapeutic" and •treaim rc\pectivcU 
325 F Supp at 7«5 

*'*Vtr pp 5y 57 supr:i 
"*.UH I Supp 866 (DI)C IQ72> Set Herr. Rcurdcd Children and the Ian 
f:nforcin^ the Const it utiondi Ki^ht\ of the MentAlh RetAiJcd. I \ SYRACUSI-: I Rl- V 
<W5, ^(1^72) 

F Supp at X75 76 
'".UU- Supp :7g(i:i) Pa H72Uthree.judge court) 
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sligmati/ing classifications, pursuant to a stipulated consent agreement 
including a provision for notice and hearing prior to a change in 
educational status."' 

The exclusion of non-English speaking children from compulsory 
attendance laws' is not, of course, the full equivalent of excluding them 
from regular classes. Such a distinction is a technical one at best, 
however, for it overlooks the fact that children who cannot benefit from 
classes are unlikely to attend voluntarily. Moreover, the /M/fCopinion 
suggesfs that the primary factor which would have triggered a right to 
a hearing in that case, had there not been a consent decree, was the fact 
that — by using the derogatory adjective, -retarded"— the state 
stigmatized the excluded children.'" A waiver of compulsory attendance 
laws for non-English speaking children is similarly derogatory, because 
each such child would be set apart as unsuitable for ordinary education. 
Educators might argue that inability to speak English is neither a 
permanent nor a demeaning disability; but the Supreme Court has 
recently held that a hearing is required by the due process clause prior 
to the application of a label which might be interpreted, however 
incorrectly, as a stigma.'" Thus, in order to meet the requirements of 
the fourteenth amendment, educators must either provide bilingual 
education to non-English speaking children or exempt these children 
from compulsory school attendance laws, providing individual hearings 
to determine which children belong in the "non-English speaking" 
category.'** 

VL CONCLUSION^ A READY AND ACCEPTABLE REMEDY 

Reluctance to recogni/e a deprivation of equal protection and due 
priKess when a state fails to structure its educational program to ensure 
accessibility for different linguistic groups may sten: in the end from 
concern that other consequential deprivations cannot be distinguished.'** 
The preceding sections have attempieu to sketch doctrinal parameters 
which the courts could employ to prevent the gate for claims based on 
social and economic disadvantages from opening ioo wide. The first 



^'VJ at 303 
'"/<y. at 2*)4-»)5 

"*WiwonMn V ConManlmeau. -WX) L S 43 V 43e> (1^72) (regardlcsN ofNfchcthcr label 
of "exccNMve drinking ' dcn(ne\ faiiil or merely illnew. vmie smII interpret it a* Ihc f<>rmer 
an*l A prior hearing .\ therefore required) 

"She iwue of vkhat prcKedural \afegiiard\ mii\! he atVorded at \uch a hearing w a 
major (me. hut i\ heyond the wopc of this Article Sole. Due Pr«c\\ in Phccmcnf 
Hcjfwgs tiH the KUnuUs Reurdcit A\ WASH I RI.V I03U1^73) Tor prexeni 

pur(x)NCN It IN Mirtk'icnl to note that \uch reqiiirement\ \*ill increa\e tl^e o^l (>f lhi% option 

'*.Vrt' pp 5:^. XO \upra 
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section revealed the peculiar severity and clarity of the injuries caused 
by lack of effective language instruction for non-English speaking 
children. In conclusion it should also be noted that the remedy is 
unusually ready and acceptable.**' 

The two most important concerns that arise when formulating a 
remedy in a case of this nature are entanglement in local policy decisions, 
and imposition of unreasonable demands on limited financial resources. 
A directive to provide bilingual instruction in order to improve language 
skills is, however, a remedy easily defined and widely recommended by 
experts."* By way of comparison, it does not entail the difTicult 
judgments in redrawing lines for school attendance zones"* or voting 
districts'** or evaluating such value-laden school policies as the daily fiag 
salute."' With respect to financial limitations it hai, been held that the 
state\s 

interest in educating the excluded children clearly must 
outweigh its interest in preserving its financial resources. 
If sufllcient funds are not available to finance all of the 
services and programs that are needed and desirable in the 
system then the available funds must be expended equitably 
in such a manner that no child is entirely excluded from 
a publicly supported education consistent with his needs 
and ability to benefit therefrom. The inadequacies of the 
(school system) whether occasioned by insufficient funding 
or administrative inefilciency, certainly cannot je 
permitted to bear more heavily on the "exceptional" or 
handicapped child than on the normal child. 

The cost of providing improved language instruction, moreover, would 
probably be less than the costs entailed in the far-reaching desegregation 
orders of recent years. • 

The traditional concerns over involvement in policy judgments and 
problems of financing should also be alleviated by the existence of the 
HKW guidelines"* and a growing body of experience with bilingual 
programs. Referring to standards of court -supervised desegregation, the 
Fifih Circuit haj* declared that "the HEW (Title VI J Guidclincji are 

"'a full analysis of the xwues invoUcd in remedies rc^uinng anirmalive action i% 
beyond Ihc wope of lhi% Arlitlc The purp<He of ihu wUon i% merely lo demonMratc the 
relaiive Mmplicny of the remetiy in a hihngual caw For a trealmenl of judicial remedies 
in etfual protevlum ca\e\ generally. *ee Pt^dopmeni%S-4fUA/ PrtUMttw, iupra note I IH. 

''^.Vcv p ^7 supra 

'^V^'Sv^ann V Charlollc-.Mevklenburg Hd of Fxluc . 4()2 U S 1(1971) 
***.S<v Baker v Carr. )69 U S 186 (1962) 

"'.Vrr WeM Virginia Stale Hd of Fduc ^ Jiarnette. M9 f S 624 (194^) 

'•*MilK V Dutrt.i of Columhia HU of lujuc . h Supp H66. »76(l)I)C 1972) 

'*'.Vtr pp 62 6^ %uprii 
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belated but invaluable helps in arriving at a neutral, principled decision 
consistent with the dimensions of the problem, traditional judicial 
functions, and the United States Constitution/'^^ Existing bilingual 
projects have demonstrated that the problems of implementation can be 
overcome. Affirmative recruitment and training programs have 
expanded the pool of qualified bilingual teachers.*** Voluntary 
admissions policies respect the prerogative of parents not to enroll their 
children in the bilingual classes, and the option of withdrawing children 
from the programs has been made available as well."* These 
arrangements have attracted some avid Anglo participants."' Focusing 
on the early primary grades, moreover, alleviates the need for an 
extensive separate program in the later elementary school years."* 

Thought and concrete planning have been devoted to the bilingual 
education movement. The judicial role would thus not be to evaluate 
alternative proposals, but rather to recognize a right and a deprivation, 
and require school ofTicials to take the appropriate remedial action. 
Courts should retain jurisdic tion so that school authorities remain 
accountable; but continuing involvement in the administration of school 
affairs should not be necessary. Bilingual programs are not abstract 
propiisals for use in the best of all possible worlds. They arc necessary 
and practicable concomitants of equal educational opportunity in this 
frequently inadequate world. 

'•^United Sutw V JenTcr^on County Hd of Wuc . 372 F 2d 8^6. 84<^ (5th Cir WM). 
aiVil on rehcMnng, 380 F.2d (en banc), err/ denitd* Caddo Pan\h v United Suie%. 
\%<^ U S K40 (1967) 

'**N()rthcrn Cahfomta has launched a major efTort under the Bay Area Hthngual 
Education League (BABI't.). and numerous bilingual teachers, psychoiogutv 
administratorv etc . are ^mg trained lntervic\« with Ohsia Marline/. June 20, 1^72 Sec 
ftfyn Note. Hcyofhl the / <iu lo i'qttal i'Jucsiumai Opp^^nuniUe^ for Chuamis and hnlt^ny 
I S M I RKV U5 (1^71) 

John & V Horner. l ARI V CMIt.DH(K)l) Bll.[N(il'Al KDl'CAIION 
2« 2*^(1^71) .VtY;iAo(jaarder. ie^chin^ the iiihnfiu^WhiU Reye^trch, lh:\chfpmenl ami 
Mcy, in KDtC ATINCi THi: MFXICAN AMMRICAN 262 (H John^in Si W 
Hernande/ cd\ 1*^71 ) 

' * ' /Vi ijei't Hep^nt i)e Jure Seg regain w * )/ C ^hica noMn />.tdt* .Si Aiir »A. 7 M A K V CIV 
RKiHTSdV MB I Rf-V 307. 387 (1972) (hereinafter cited as Chtc^no Si^html 
Segieg;UionY Wall St J . Dec 15. 1<>72. at 1. c*)l I 

'**<)tie prescriptive versh)t) of a bilingual program is the folK>vkiMg "The curriculum 
at the cicmcntar) level .vuld begirt with basic instruction in the child's native longtie for 
all parncipating ch'Mr^n Nf. rning scssutns in language arts. siKial studies, math, and 
\ctctuc wi)uld be taughi in the studern's pnnur> language Knowledge in lhe\e areas \vould 
l> w'n be rcinf4)fccd in the second language during the aftern(H>n Music, art. and ph>sical 
education would be required inirgraled aclisilies fr« m first lo smh grade After the third 
grade. c1asse\ would be increasingl) integrated Subjevt matter wtmld be presented in either 
language, deper^ding on which best suits the lesson pLitt 

'* I he ultimate goal of such a program wi>uld be to equip ea<.h ^hild by I he .nth grade. 
w.:n vufVicient IimkuixIk knowledge .)f both (Ungua^vN) i.» vuw^eed t either 
language ** i hujjio V /»i »i »/ Vx^'x^//* w^/>r.i note 24* m 
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